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QUESTION PRESENTED 


The question presented is whether or not the holder of a 


promissory note secured by a deed of trust may insist upon strict 
enforcement of the acceleration clause and proceed with a sale of 
the security even though the mortgagor tenders all arrears and 
costs prior to any sale, and claim that this does not constitute a 
forfeiture. | 














JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 

a . 


II, ° 


CONCLUSION 


TABLE OF CASES 


Alabama Manf. Co. v. Robinson, 56 Fed. 690 
Brobst v. Brock, 77 U.S. 519, 19 L. Ed. 1002 & 


Chicago, Danville & Vincennes RR Co. v. Fosdick, 
106 U.S. 47, 27 L. Ed. 47 - rr 


Davis v. Taylor, 51 App. D.C. 97, 276 Fed. 619 


Domus Realty Corp. v. 3440 Realty Co., 
40 N.Y.S. 2d 69, affirmed in 41 N.Y.S. 2d 940 


Eisenberg v. Plainfield Savings Bank, 138 N.J. Eq. 116, 
ye ay | nad aie Sates Pa Sn ea ge ek oa 


Fant v. Thomas, 108S.E. 847 (Va.), 19 A.L.R, 284 


Jones v. N. Y. Guaranty & T. Co., 101 U.S. 622, 
25 L.Ed. 1080 , e . . A é : m 


United States v. Forester, 118 F. Supp. 401 e < 


STATUTES 


Title 11, Section 326, District of Columbia Code, 
1951 Ed. Supp. Vv J J . . . J * 


Title 28, U.S. Code, Sections1291, 1292 











UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


ESTHER EDEN, 


Vv. 


PHILIP R. LAURIAT, et al., 


Appellees. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the judgment of the United States District 
Court for the District of Columbia dismissing the Appellant's complaint 
for injunction and declaratory judgment on the merits to prevent a 
foreclosure sale of a piece of real estate belonging to the Appellant 
which real estate was subject to a deed of trust held by the Appellees. 
The United States District Court for the District of Columbia had 
jurisdiction by virtue of the provisions of Title 11, Section 326, District 
of Columbia Code 1951 Ed. Supp. V. This Court has jurisdiction by 
virtue of the provisions of Title 28, U. S. Code, Sections 1291, 1292. 





2 
STATEMENT OF THE CASE 


The Appellant in her complaint for an injunction against the Ap- 
pellees to prevent a foreclosure sale under a deed of trust, and for 
declaratory judgment, alleged that on November 10, 1952 one Vaghi 
and his wife owned premises 1884 Newton Street, N. W., in the District 
of Columbia known as Lot 35 Square 2615 and on that date they executed 
and delivered to appellees Fitzgerald and McNamara, as trustees, a 
deed of trust to secure payment of a note of $11,000.00 bearing interest 
at 5% per annum, and which provided for payment of interest and prin- 
cipal in monthly installments of $82.50 running until paid; each install- 
ment when paid to be applied first to interest and balance to principal, 
the deed of trust being recorded among the land records of the District 
of Columbia in Liber 9840 folio 563. It recited that in September 1956 
the makers of said note and deed of trust defaulted in the payments of 
the second deed of trust and the property was advertised for fore- 
closure under said second trust, to be sold subject to the aforementioned 
first trust under which the appellees were the owners of the note and 
trustees respectively. At the time and place advertised for said sale 
under the second trust it was announced that the monthly payments on 
the first trust was $82.50 per month, and at that time the appellant's 
agent, who had full power to act for her to purchase the property at 
foreclosure sale; was informed that the appellee Lauriat would reduce 
the payments on his said first trust note to $70.00 per month there- 
after. Relying upon this representation the appellant's agent bid in 
said property for the appellant, and a valid trustees’ deed to said 
property, subject to the appellees' first trust, was executed and de- 
livered to her, and she became the owner of the property. At the time 
of the sale payments of the trust were overdue which the appellant paid 
at rate of $70.00 per month, which arrearage at said rate was accepted 
by the appellees. Thereafter there was tendered to the appellee, 
Lauriat's bank, where the note was held for collection, payments on the 
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due dates, at rate of $70.00 per month for January and February 1957, 
which payments were returned, and which were thereafter re-paid 
twice, with the information forwarded to the bank that the appellee 
Lauriat had agreed to accept such reduced payments, but nevertheless, 
Said payments were returned. It was further alleged that the appellee 
Lauriat retained four installments on the first trust at rate of $70.00 
per month. : 


The complaint continued that after the third return of the tendered 
payments, although four payments at the reduced rate were retained, 
there was forwarded to the collection bank $330.00 representing all of 
the installments due at rate of $82.50 per month, which would bring the 
payments current and would pay the May 1957 installment. Appellant 
alleged it was not until June 27, 1957 she or her agent knew that the 
$330.00 was rejected without any reason assigned, except that the 
attorney for the holder of the note declined to accept said back payments, 
but called for payment of the note in full. A copy of said letter was 
attached to the complaint and marked Plaintiff's Exhibit No. 1. 


Thereafter, although all of the overdue installments had been 
tendered, appellees’ attorney directed the trustees named in the deed 
of trust to sell the property at public auction, and advertisement of said 
Sale was then proceeding. Unless the Court restrained said'sale the 
appellant would suffer irreparable harm in that her equity in the prop- 
erty would be destroyed, and that the action of the appellees was wrong- 
ful in view of the tender made. The appellant alleged the appellee was 
not entitled to accelerate the balance of the note. The appellant prayed 
for a temporary restraining order, and after hearing the granting of 
her motion for a preliminary injunction, and upon final hearing a 
declaratory judgment ‘be entered declaring the said first trust note 
was not in default, and the appellees were not entitled to accelerate the 
balance (J.A. 2-5). | 
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Thereafter the appellees answered said complaint and in effect 
denied that anyone for the estate of Frances J. A. Lauriat, personally 
or by agent, informed the appellant or her agent that the payments 
would be reduced from $82.50 per month to $70.00, and appellant's 
agent was on October 15, 1956 advised that payments for August, Sep- 
tember and October 1956 had not been paid, to which the appellant's 
agent requested reduction of the payments to $70.00 per month, and he 
would see to it that payments were regularly thereafter paid. To this 
counsel for appellees replied on October 25, 1956 advising the appel- 
lant that the reduction would not be granted. The appellees further 
answered stating that three $70.00 payments were made at the bank, 
but the note holder did not desire to cut down the payments and there- 
fore there was an arrearage of $37.50 for which a request for payment 
was made, and a request that payments of $82.50 per month be made. 
On December 26, 1956 appellees’ counsel wrote appellant's agent to the 
effect that if a payment of $50.00 was not paid to the bank by January, 
1957, and all future payments of $82.50 paid when due, a foreclosure 
sale would be ordered. The answer further alleged nothing further was 
heard until February 4, 1957, when appellant's agent wrote in effect 
that in the absence of appellant's agent appellees’ counsel's letter came 
and that payment on the account had been received and again requested 
payments be received at $70.00 per month. To this appellees’ reply 
was in substance that there would be a foreclosure sale. The answer 
further stated that since no further information was received the 
trustees were requested to proceed in accordance with the terms of 
the trust. (J.A. 5-11). 


Thereafter the matter came on for hearing on the merits and at 
the trial the parties stipulated that the property at 1884 Newton Street, 
N. W. was owned by a party named Vaghi on November 10, 1952 who 
executed a first deed of trust note which the appellee Lauriat was the 
owner. This said note was secured by a deed of trust and both were 
dated November 10, 1952 in the original sum of $11,000.00 securing 
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one note, interest at 5% per annum payable $82.50 per month with the 


privilege of making larger payments in any amount on the tenth day of 
each and every month and running until paid. It was further stipulated 
that the note contained a printed acceleration clause to the effect that 
in the event any one installment was not paid when due the entire 
balance of principal with accrued interest could at the option of the 
holder become due and payable. The deed of trust was marked as 
Plaintiff's Exhibit No. 1 and the photostatic copy was marked Plaintiff's 
Exhibit No. 2 a copy of the deed of trust note appearing in the appendix 
on page 21. (J.A. 27-28). : 





Thereupon Sidney J. Brown testified for the appellees substan- 
tially as follows: That he saw an advertisement in the newspaper ad- 
vertising the property at public auction under second deed of trust sub- 
ject to the first deed of trust in the middle of the year of 1956. He 
attended the auction sale that was conducted by the auctioneer and that 
at this sale it was announced, in addition to giving the balance due on 
the first trust, one Stone announced that there was in hand a icommuni- 
cation from the holder of the first trust indicating that he would accept 
a reduction in the payments. This was repeated by the auctioneer. 
(J.A. 28-30). | 


The announcement was made that reduction in the payments to 
the usual $7.50 per $1,000.00 on whatever balance was then due by 
which a computation could be made. It was further announced that there 
were several installments overdue under the first trust. He further 
testified that he later received a copy of the letter which was from the 
appeliee Lauriat to the holder of the second trust. This letter was ad- 
mitted into evidence as Plaintiff's Exhibit No. 3 and appears in the 
record on page 11 of the appendix. The witness testified that the 
property was acquired in the name of Esther Eden who is the witness's 
sister and secretary in the office and that she had an interest in the 
property which she actually acquired and that he was acting for her at 
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this sale. The settlement of the purchase was made at the District Title 
Company and after the acquisition he made three payments of $70.00 for 
the months of September, October and November, 1956. (J.A. 31-32). 
The witness stated that $210.00 or three payments at $70.00 per month 
made which was overdue at the time the sale took place, all payments 
being made at the Clarendon Trust Company. The witness testified that 
he received a letter from the appellees’ attorney dated October 15, 
1956, which was admitted into evidence as Plaintiff's Exhibit No. 4 
which appears in the appendix on page 12. He testified that after re- 
ceiving the letter' of October 15, 1956, he wrote Mr. Doherty a letter 
dated October 20, 1956, which was marked as Plaintiff's Exhibit No. 5 
and appears in the appendix on page 7. The witness testified to his 
conversation with the appellees’ attorney that an announcement had been 
made at the sale about the fact that Mr. Lauriat had written a letter 
regarding reduction in payments and the witness received a response 

to his letter of October 25, 1956 which was a letter dated October 25, 
1956, which was admitted into evidence as Plaintiff's Exhibit No. 6 and 
appears in the record in the appendix on page 7. The witness testified 
that after he made the $210.00 payments representing three monthly 
installments of $70.00 on November 10th, he received Plaintiff's 
Exhibit No. 6 dated October 25, 1956 and he did not receive any letters 
from the appellees’ attorney or the bank that the $210.00 was not 
acceptable. (J.A. 34-35). He further testified that he received a letter 
dated December 3, 1956, which was marked as Plaintiff's Exhibit No. 7 
and appears in the appendix on page 8 to the effect that all future pay- 
ments were to be made at the rate of $82.50 a month and not $70.00. 
The witness further stated that he received the letter dated December 
26, 1956 which was marked as Plaintiff's Exhibit No. 8 and appears in 
the appendix on page 8. (J.A. 36). 


He further testified that he received the letter dated February 4, 
1957 which was admitted into evidence as Plaintiff's Exhibit No. 9 and 
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appears in the appendix on page 9 to which letter he received a response 


dated February 5th which was introduced as Plaintiff's Exhibit No. 10 
which appears in the appendix on page 9. He testified that another pay- 
ment of $70.00 was made in December of 1956. (J.A. 37). He received 
a letter from one of the trustees dated February 14, 1957 which was 
admitted in evidence as Plaintiff's Exhibit No. 11 and appears in the 
appendix on page 13. (J.A. 38). | 


He had a conversation with Mr. Fitzgerald, one of the trustees, 
who told him that he had been asked by the appellees’ attorney to fore- 
close the note and that no payments had been made. He replied by stating 
that payments had been made and there was a misunderstanding regard- 
ing the amount of the payment; that the note holder was claiming $82.50 
per month and that based upon the witness's purchase he thought that the 
payments would be reduced to $70.00 per month and explained that pay- 
ments had been made on the basis of $70.00 a month and had been ac- 
cepted by the bank and that he was continuing to make such payment but 
the most recent current checks were being returned by the bank and that 
he had the checks in his possession and was ready to re-tender them if 
they would be accepted. He had tendered the January, February, and 
March of 1957 payments. (J.A. 37-38). He then wrote to Mr. Fitzgerald 
on February 15, 1957, which was marked as Plaintiff's Exhibit No. 12 
and appears in the appendix on page 14. After he sent the letter of 
February 15th he did not receive any further communication but he 
talked to the trustee several times on the phone. (J.A. 40). After the 
letter of the 15th the witness testified that he sent a check to the bank 
dated May the 20th for $330.00 which check was returned on May 21st 
with a covering letter. The check and the covering letter were marked 
as Plaintiff's Exhibits No. 13 and 13A and appears in the appendix on 
page 16. The $330.00 represented four payments at $82.50 for January, 
February, March and April, 1957, but they did not include any balance 
to make up the difference between the $70.00 and the $82.50 which had 
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previously been paid and accepted. (J.A. 41). Prior to this time, he had 
tendered checks throughout the months of January, February, and March, 
which were returned to him by the bank, which were introduced as 
Plaintiff's Exhibits 14A, 14-B and 14-C (J.A. 42). The witness stated 
that after he received the $330.00 check back from the bank he contacted 
Mr. Fitzgerald and advised him of that fact. He also sent the $330.00 
check to Mr. Fitzgerald who returned it back to him with a letter dated 
May 22, 1957 which was introduced as Plaintiff's Exhibit 15. (J.A. 43). 
He received a letter from Mr. Fitzgerald dated June 27, 1957 which was 
introduced as Plaintiff's Exhibit No. 16 and appears in the appendix on 
page 17. He stated further that up to the date of the letter of June 27th 
no one had informed him that the unpaid balance of the note had been 
accelerated. At this time he stood ready, willing, and able to pay the 
back payments at $82.50 per month called for by the note plus all 
interest and all costs. A check had been written for that amount (J.A. 44). 
He further stated that he was ready to pay all of the advertising charges 
which the appellees had included (J.A. 45). In cross-examination the 
witness corrected his statement to the effect that he was not informed 

of any acceleration until June 27th to be stated that he was informed of 
this fact on February 14, 1957. (J.A. 45). The court then granted the 
appellee his motion to dismiss the case, setting forth its ruling in full 
on page 47 to 48 of the appendix. The Court further found that the 
Plaintiff, the appellant now, was willing to make payments and to pay 

all the interest and costs but the conduct of the appellant was not such 
as to entitle her to relief from the foreclosure and the Court concluded 
that the Plaintiff was not entitled to an injunction and that the holder of 
the note was entitled to exercise the acceleration clause. The findings 
of facts and conclusions of law appear in the appendix on pages 49 and 
50 and the order dismissing the case appears on page 51. The notice 


of appeal appears on page 51. 





9 
STATEMENT OF POINTS 


1. The Court erred in holding that the appellant did not 
right to avoid a forfeiture of her estate by making tender of all the 
overdue payments, interest, taxes and auction costs. | 


2. The Court erred in holding that an acceleration clause in a 
deed of trust the note was absolute and that such acceleration could not 
be avoided by making the note holder whole. 





3. By acceptance of the three overdue payments at rate of $70.00 
each, the appellees waived strict performance of the payments on the 
note, which permitted the appellant to make tender of all overdue pay- 
ments, costs and expenses before conclusion of any sale of the appel- 
lant's estate in the property. | 

SUMMARY OF ARGUMENT 

1. Equity abhors forfeitures.) By permitting strict adherence 
to the acceleration in the note, and denying the appellant the right to 
make full tender of all overdue payments, operated as a forfeiture. 


2. By accepting three payments, immediately after the appellant 
acquired the property, under the conditions surrounding the foreclosure 
Sale, at rate of $70.00 per month was a waiver of strict enforcement 
of the power of sale contained in the deed of trust, and upon tender of 
all overdue payments and costs, the Court should have granted the 
prayer for injunction. | 


i Jones v. N. Y. Guaranty & T. Co., 101 U. S. 622, 25 L. Ed. 1030. 
| 
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ARGUMENT 
I 


The appellant tendered all overdue payments and costs to which 
the appellees were required to pay. Nevertheless, even though the note 
holder is made whole, the Court's ¢@jgment permits a forfeiture of the 
appellant's estate in the land by permitting an acceleration of all of the 
overdue payments, thereby permitting a foreclosure sale in effect 
operated as a forfeiture of the appellant's estate in the land. This was 
2 direct contradiction of the principle of equity. Courts of equity have 
relieved mortgagors against forfeitures for failure to perform the 
terms of the mortgage and have extended the time for redemption. See 
Brobst v. Brock, 77 U. S. 519, 19 L. Ed. 1002. Certainly, when the 
mortgagor, as in our case, tenders all of the back payments and costs, 
the mortgagee is made whole, and does not require the Court to go so 
far as requiring an extension as in Brobst. The mortgagee has not lost 
anything, and the benefit to the mortgagee is so disproportionate to the 


harm done the mortgagor as to require relief by courts of equity. 


In case of Domus Realty Corp. v. 3440 Realty Co., 40 N.Y.S. 2d 
69, affirmed in 41 N.Y.S. 2d 940, it was held that a default in interest » 
and a tender before exercising the right to accelerate no acceleration 
was permitted. Of course, the note holder should be entitled to his 
arrearage but should not be permitted to accelerate the undue install- 
ments because of a default where tender has been made to eliminate the 
arrearage. Where there was a default in taxes the acceleration was 
not permitted in Eisenberg v. Plainfield Savings Bank, 138 N.J. Eq. 116, 
47 A. 2d 30. Decisions to the same effect were made in Fant v. Thomas, 
108 S. E. 847 (Va.), 19 A.L.R. 284. In a case where interest was not 
paid when due, but six months later the right to accelerate was also lost. 
See Alabama Manf. Co. v. Robinson, 56 Fed. 690. 
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Equitable principles will be invoked to relieve a mortgagor from 
an acceleration of the maturity of the debt and foreclosure sale.” 


These equitable principles are analogous to the decided cases in 
this jurisdiction concerning forfeiture of leasehold estates where 
defaults have occurred, and tender of all arrearage has been made prior 
to the execution of a judgment for possession. This Court in Davis v. 


Taylor, 51 App. D. C. 97, 276 Fed. 619, in refusing to permit a for- 
feiture of a leasehold estate because of default in payment of rent, and 
permitted its reinstatement on payment of all arrearages stated as 


follows: | 
"Ever since the decision of the Supreme Court of the 
United States in Sheets v. Selden, 7 Wall. 421, 19 L. 
Ed. 166, it has been the settled law in all federal 
jurisdictions, except where controlled by statute, 
that the payment of rent due, with interest and costs, 
or tender of them relieves against the forfeiture 
resulting from a default in the payment of rent. In| 
that case the lease provided that all rights and 
privileges of the lessee should cease and terminate 
if any rent should remain unpaid for one month from 
time it became due, and the lessor was given the © 
power to enter and take possession of the premises. 
The tenant having defaulted and having refused to 
yield possession an action in ejectment was brought 
against him. * * * while the ejectment suit was | 
pending he tendered to the purchaser the amount of 
rent then due. * * * The question presented was | 
whether or not the tender removed the forfeiture- _ 
the precise question in this case. The Court dis- — 
posing of the point said: l 


Both courts of law and equity have power to | 
give relief in cases of this kind. Courtsoflaw 
give it upon motion, which may be made before or | 
after judgment. If after judgment, it must be made 
before execution is executed’. 


"The doctrine of this case is referred to and _ 
approved in Prout v. Roby, 15 Wall. 477, 21 L. Ed. 
58. Many years afterwards in Kann v. King, 204 | 
U. S. 43, 27 S. Ct. 213, 51 L. Ed. 360." 


2 Chicago, Danville & Vincennes RR Co. v. Fosdick, 106 U. S. 47, 27 L. Ed. 


47; U. S. v. Forester, 118 F. Supp. 401. | 


y 
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We see no difference between forfeiture of the estate of the lessee 
for failure to pay rent, than the forfeiture of the estate of the holder of 
the fee for failure to pay installments due under the mortgage. Both 
cause a forfeiture. In the leasehold case the Court definitely has per- 
mitted reinstatement by payment of all arrears. Then why not in case 
of a greater estate where the forfeiture is greater? 


In our case, there are certainly circumstances which indicate that 
there was merit to the appellant's position. He was informed at the time 
of sale that the first trust payments would be reduced, a fact which in- 
duced the appellant to purchase, and the further fact that three install- 
ments at rate of $70.00 per month were accepted. If the appellees did 
not intend to reduce the payments, why did the note holder write the 
letter which was produced at the sale? 


Considering the equitable principles, and also the conditions sur- 
rounding the sale, it was error to refuse the appellant to pay all the 
arrears payments but to the contrary to allow the appellees to demand 
strict observance of the acceleration. 


i 


It should also be noted that the appellees accepted $70.00 per 
month for three months. There is no provision in either the note or 
the deed of trust to the effect that the waiver of one breach would not 
operate to waive the strict requirement of the payments due. Having 
accepted the three payments at the lower rate, and then refusing the 
appellant the right to pay the arrears, but allowing the appellees to 
insist on the acceleration clause violated all of the known principles of 
equity. 
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CONCLUSION 


We respectfully submit, that the Court should reverse the judg- 
ment of the lower Court and permit the appellant to pay all the arrears 
and expenses and continue thereafter the payments on said note, and 
avoid the exercise of the acceleration clause which in turn avoids the 
forfeiture, i 


i 
HERMAN MILLER __ 


421 - 4th Street, N. W. 
Washington, D. C. | 


Attorney for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ESTHER EDEN, 
No. 2 Thomas Circle, 
Washington, D. C. 


Plaintiff 
Vv. 


FRANCIS J. A. LAURIAT, 
c/o Cornelius Doherty 

1010 Vermont Avenue, N. W. 
Washington, D. C. 


E. SPENCER FITZGERALD, TRUSTEE 
1413 Eye Street, N. W., 
Washington, D. C. 


JOSEPH M. a ai TRUSTEE, 
1413 Eye Street, N. W 
Washington, D. C. 


Civil Action No. 1924-57 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) 
RELEVANT DOCKET ENTRIES 


Complaint | 
Motion of plaintiff for preliminary injunction | 


Temporary restraining order; motion for preltnianry in- 
junction set for Aug. 8,1957, Tamm, J. 


Answer of defendants 2 and 3 


Motion of plaintiff for reconsideration of motion for pre- 
liminary injunction | 


Opposition of defendants 2 and 3 to motion for preliminary 
injunction 


Order denying motion for preliminary injunction, Tamm, J. 


Order denying motion for reconsideration of motion for pre- 
liminary injunction 


Order setting supersedeas bond on appeal and ae ee de- 
fendants with proceeding with foreclosure sale, Tam, J. 


Notice of appeal by plaintiff | 
Deposit by plaintiff of $1,500 as supersedeas bond bs appeal 





1958 


May 5 Certified copy, judgment, USCA, reversing and remanding 
cause to U.S.D.C. for further proceedings. 


May 20 Memorandum directing this case be placed on calendar for 
a hearing upon the merits, Tamm, J. 


June 6 Order substituting Philip R. Lauriat, party defendant, in 
place of Francis J.A. Lauriat, and porancne cause for trial 
on merits, Tamm, J. 


June 10 Answer of defendant No. 1 to complaint 

June 10 Calendared 

June 25 Pretrial proceedings 

Oct. 16 Hearing before Hart, J. 

Oct. 31 Findings of Fact and Conclusions of Law, Hart, J. 


Oct. 31 Judgment for defendants dismissing complaint for an in- 
junction, with prejudice; Hart, J. 


Nov. 28 Notice of appeal 


[Filed August 1, 1957] 


COMPLAINT FOR INJUNCTION AND DECLARATORY 
JUDGMENT. 


The complaint of the plaintiff for declaratory judgment and for 
injunction restraining foreclosure sale shows unto the Court as follows: 

1. The jurisdiction of the Court is based upon its general equity 
powers, and under Title 11, Section 326 District of Columbia Code 
1951 Ed. Supp V. 

2. The parties are all adult citizens of the United States and are 
believed to be residents of the District of Columbia. 

3. Heretofore, to wit: November 10th, 1952 Joseph P. Vaghi and 
his wife Agnes were the owners of premises 1884 Newton Street, N. W., 
located in the District of Columbia, and being more particularly described 
as follows: 
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Lot numbered thirty-five (35) in Alice T. Matthews 
and other subdivision of lots in block numbered two 

(2) "Ingleside" as per plat recorded in the Office of 
the Surveyor for the District of Columbia in Liber | 
County 20 folio 54, said block numbered two (2) being 
known for assessment and taxation purposes as Square 
numbered twenty-six hundred fifteen (2615). | 

4, On the date aforesaid the said Joseph P. Vaghi and his wife 
Agnes executed and delivered to the defendants Fitzgerald and McNamara, 
as trustees their certain deed of trust in the original sum of $11,000.00 
bearing interest at 5% per annum, securing their note in said sum, upon 
which interest and principal was stipulated to be at rate of $82. 50 running 
until paid; each installment when paid to be applied first to payment of in- 
terest and balance to principal. Said deed of trust being recorded among 
the land records of the District of Columbia in Liber 9840 folio 563. 

5. Heretofore, to wit: September 1956 the said Vaghi having defaulted 
in the payments on the first and second trust, the holder of the second trust 
foreclosed the said property and advertised the same to be sold subject 
to the aforesaid deed of trust as a first trust under which the defendants 
Fitzgerald and McNamara are named as trustees. The holder of said 
note secured by said first deed of trust being the defendant Lauriat. The 
plaintiff says that at the time the bid at said foreclosure sale it was an- 
nounced that the regular payments due on said first trust were at rate of 
$82.50 per month, and the plaintiffts agent who was acting for the plaintiff 
will full power and authority to purchase said property was informed at 
the time of sale that the said defendant Lauriat would reduce the payments 
on said note held by him to the sum of $70.00 per month, and thereafter 
such $70.00 monthly payments could be made on his deed of trust and 
note. Relying upon these representations, the plaintiff's agent purchased 





said property at auction and a valid trustees’ was executed, delivered 
and recorded to her and she thereupon became the record ! legal title 
holder. At the time of said sale the payments were overdue on said first 


trust, and in the purchase thereof the plaintiff assumed payment of said 





4 
overdue installments. Immediately after the sale to her, the plaintiff 
caused all of the arrears payments due on the first trust to be paid at 


rate of $70.00 per-month, which were accepted. 

6. The plaintiff further says that thereafter there was tendered 
to the defendant, Lauriat’s collection agency, payments on the due date 
at rate of $70.00 per month for months of January and February 1957, 


which were returned, and which were thereafter re-paid twice, with the 
information forwarded to the collection agency that the note holder had 
agreed to accept reduced payments, and still said payments tendered 
were returned. Plaintiff says the defendant Lauriat has retained and 
presently retains four installments made on said first trust at said rate 
of $70.00 per month. 

7. Plaintiff says that after the third return of the payments at rate 
of $70.00 per month (although four is still retained) there was forwarded 
to the defendant Lauriat's collection agency the sum of $330. 00 represent- 
ing all installments due at rate of $82.50 which would bring the install- 
ments current, which would pay May 1957. Plaintiff says that not until 
June 27,1957 did she or her agent know such payments were rejected, 
without assigning any reason, except that the attorney for the note holder 
has declined to accept said back payments, but called for full payment of 
the note. A copy of said letter is hereto attached, to which reference is 
hereby made and which is marked Plaintiff's Exhibit No. 1. 

8. Thereafter, although full tender of:all overdue payments had 
been made, the attorney for the note holder directed the defendant trus- 
tees to proceed to advertise said property for sale at public auction 
which sale is now being advertised to take place on Tuesday August.6th, 
1957 at 4 o'clock P. M., and if said sale is held the equity of the plaintiff 
will be destroyed, and she will suffer irreparable damage, in view of 
the fact that the defendants are wrongfully and illegally proceeding to 
attempt to make said sale although the plaintiff had caused all install- 
ments to be tendered prior to any advertising. The plaintiff is advised 
that the defendants were not entitled to accelerate full payment under 
the circumstances. Unless said sale is restrained and enjoined the prop- 
erty will be lost to the plaintiff. 
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WHEREFORE the premises considered the plaintiff prays for (1) 
process (2) if the defendants cannot be personally served that service by 
publication be had (3) that the court grant a temporary restraining order 
without notice in that the motion for preliminary injunction cannot be 
heard before the date of the sale (4) that the court enter herein a pre- 
liminary injunction restraining the said sale pendente lite and upon final 
hearing grant a permanent injunction (5) that the Court enter herein a 
declaratory judgment declaring the payments due on the defendants’ first 
trust to be due in monthly installments of $70.00 which was the payments 
upon which the plaintiff acted in the purchase of said property which action 
of the defendants amounts to an equitable estoppel and (6) for damages 
in sum of $5, 000. 00 against the defendant Lauriat for any loss sustained 
by the plaintiff and for punative damages against said defendant for his 
wrongful, wanton and illegal act in attempting for foreclosure plaintiff" s 
property (7) for counsel fees and (8) for general relief. 


/s/ Herman Miller | 
Attorney for Plaintiff 


[Verification] 
[JURAT dated July 31, 1957. ] 





[Filed August 8, 1957] 


ANSWER TO COMPLAINT FOR INJUNCTION AND 
DECLARATORY JUDGMENT 


Comes now the defendants, E. Spencer Fitzgerald, Trustee, and 
Joseph M. McNamara, Trustee, and Philip R. Lauriat, in his individual 
capacity and as the Administrator c.t.a. of the Estate of Bence J.A. 
Lauriat, and aver as follows: 





1. Frances J.A. Lauriat, not Francis J.A. Lauriat, was the 
mother of Philip R. Lauriat, and who died, and by virtue of the adminis- 
tration of her estate the note referred to in the complaint, and hereafter 
in the answer, is owned by Philip R. Lauriat who placed the note for col- 
lection in the Clarendon Trust Company, Clarendon, Virginia. | There is 
attached to this answer a copy of the letters of administration and also a 
copy of the note. | 
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2. The defendants admit that on November 10,1952, Joseph P. 
Vaghi and his wife, Agnes, were the owners of the premises 1884 Newton 
Street, N. W., and that a first deed of trust was given by them to the de- 
fendants, E.Spencer Fitzgerald and Joseph M. McNamara, Trustees, to 
secure the payment to Frances J. A. Lauriat the sum of $11, 000. 00, with 
interest at 5% per annum, payable in monthly installments of $82.50, as 
evidenced by a note of even date. 

3. The trust agreement contained the further statement that upon 
any default or failure being made in the payment of the said note or any 
installment of principal or interest thereon, that the trustees, or the sur- 
vivor of them, shall have the power and it shall be their, or his, duty 
thereafter to sell the said described land and premises at public auction. 

4, The defendants deny that at the alleged foreclosure sale in Sep- 
tember of 1956, anyone representing the Estate of Frances J.A. Lauriat, 
or the holder of the note, Philip R. Lauriat, either personally or through 
any agent, informed the plaintiff, or her agent, that payments would be 
reduced from $82.50 a month to $70. 00 per month. 

5. The defendants further deny that the plaintiff, Esther Eden, has 

_any interest in the property and that her ownership is purely as a straw 
person for the real owner of the property. 

6. In Octcber, 1956, Philip R. Lauriat contacted the undersigned, 
Cornelius H. Doherty, as his attorney to straighten out the matter of the 
then default in the monthly payments on the note and it was ascertained 
that the property was being handled by Mr. Sidney J. Brown of the First 
National Realty Company, 2 Thomas Circle,. N. W., Washington, D.C., 
and with the additional information that the property was being purchased 
by him. Under date of October 15,1956, Mr.Sidney Brown was advised 
that the payments due for August, September and October, 1956, had not 
been paid and the following letter was addressed to the undersigned as 
counsel for Philip R. Lauriat and signed by Sidney J. Brown: 





ar PLAINTIFF'S EXHIBIT 5 

"Please excuse the poor typing since I am without a 
secretary and I promised to write you by Monday. 

"As I advised you on the telephone, at the sale of this 
property there was exhibited to me a letter from Mr. Lauriat 
addressed to Mr. Stone, the holder of the 2nd trust, which 
indicated that the 1st trust holder would accept smaller pay- 
ments. I believe the foreclosure resulted because the pay- 
ments were too high and that the pattern for this property 
has been set as one of continued trouble and difficulty unless 
the payments are reduced. Now that I have entered the picture, 
I can assure you that if the payments are reduced to $7, 50 per 
$1000 per month on the balance which is approximately $9300 
making the payment $70. 00 in round figures there will be nO 
trouble with it any longer. I will personally guaranty that 
the payments will be made and you can check the validity of 
my promises with any bank or title company. ° 


"The settlement on this property is scheduled to take 
place around the lst part of November and at that time the 
payments will be brought up to date and kept that way. Any 
reduction of course does not affect the interest which con- 


tinues the same. It only makes the note run a little longer, 

thus giving the holder more interest, and also clears the air 

so that he will get a regular payment every month and will 

not have to bother with wasting time asking for his money. " 

7. On October 25, 1956, the following letter was addressed to 
Mr. Sidney J. Brown: PLAINTIFF'S EXHIBIT 6 

"I have your letter of October 20,1956, relative to a 
reduction of the monthly payments in the matter of the first 
trust on the property at 1884 Newton Street, N. W., which 
are presently $82.50 per month. 

"I immediately wrote my client, Lt. Lauriat, and I bn 
just in receipt of a letter stating definitely that he does not 
want the payments reduced and the payments in the original 
amount must be paid. 
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"I will appreciate it if you will advise me as to what your 
intentions are concerning this matter." 

Nothing further was heard from Sidney J. Brown and on December 
3, 1956, the undersigned attorney wrote the followi letter: 

"I am advised that three $70. 00 payments have been made 
on the Philip R. Lauriat note at the Clarendon Trust Company 
which is secured by a first deed of trust on the property at 
1884 Newton Street, N. W. , Washington, D. C. 

"As I have previously advised you, the payments on this 
note are $82.50 a month and Lt. Lauriat does not desire to 
cut down these payments so that there is an arrearage of 
$37.50, and I will appreciate it if you will make this up 
immediately and that you are to make all further payments 
to the Clarendon Trust Company on the basis of $82.50 a 
month." 

8. On December 26,1956, the undersigned attorney addressed the 
following letter to Mr. Sidney J. Brown: PLAINTIFF'S EXHIBIT 8 

"On October 25, 1956, I wrote you relative to the note 
held by Lt. Philip R. Lauriat, which was secured by a first 
trust on the property at 1884 Newton Street, N. W., and that 
payments on this note were $82.50 per month and that Lt. 
Lauriat would not cut these payments to $70. 00 a month. 

"On December 3, 1956, I wrote you and advised you that 
$70. 00 payments had been made to the Clarendon Trust Com- 
pany on this note for the three months just past and that there 
was a balance of $37.50 due. I did not receive any response 
from you and I assumed that you would take care of the arrears. 
Iam advised that you have not done so and that you have since 
made another $70.00 payment and that there would be a balance 
of $50. 00 due. 

"This is to advise you that if the payment of $50. 00 is 
not made to the Clarendon Trust Company by January 1, 1957, 
and that all future payments of $82.50 are not made when they 
are due that I will request the trustees to immediately commence 
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a foreclosure under the terms of the first deed of trust on 
this property.” | 
9. Nothing further was heard from Sidney J. Brown or the plain- 
tiff until a letter, dated February 4,1957, was received by the under- 
signed counsel from Sidney J. Brown, which is as follows: ! 

"T have been away and in my absence your letter came 
regarding the payment on 1884 Newton St.,N. W., and today 
we received back the January payment which we made on this 
account. | 

"It is inconceivable to me that with all the problems both 
you and I have and especially in view of the letter which Lt. 
Lauriat sent reducing the payments, and on which I relied 
when I purchased the property, that you would spend your 
valuable time and mine writing letters and sending back pay- 
ments which are tendered in good faith and which represent a 
difference of $12. 50 per month. Especially in view of the past 
experience that the monthly payments are too high does it 
seem ridiculous to refuse to accept a regular monthly pay- 
ment when tendered. If you want to fight about $12. 50 a 
month you will have to do some convincing that you are right. 
No honest auctioneer will attempt to foreclose for this small 
amount, nor will any judge allow you to exact through fore- 


closure a forfeiture or penalty in view of the small amount 
and the letter which I have. | 

"I suggest you accept this money every month and stop 
acting like a little boy who wants a red lollypop and is getting 
a green one. Iam enclosing the January payment which the 
bank returned to me." | 


On February 5, 1957, the undersigned counsel addressed the 
following letter to Sidney J. Brown: PLAINTIFF'S EXHIBIT 10 
"I am in receipt of your letter of February 4, 1957, en- 
closing a check in the sum of $70.00, payable to the Claren- 
don Trust Company, which I am returning herewith. _ 





"Under date of October 15, 1956, I wrote you advising 
you that the payments on the note secured by a trust on the 
premises 1884 Newton Street were in arrears for three 
months and on October 20,1956, you: wrote me asking that 
the payments be reduced to $70. 00. 

"On October 25, 1956, I advised you that I had written 
my client, Lt. Philip R. Lauriat, and that he would not agree 
to the reduction in the payments. I also talked to you on the 
telephone and explained the situation that the payments could 
not be reduced. 

"On December 3, 1956, I wrote you advising you that 
only three $70. 00 payments had been made and that the pay- 
ments were $82.50 a month and that the balance should be 
paid immediately. 

"On December 26, 1956, I wrote you a letter covering 
our past correspondence and stating that unless the back pay- 
ments, totalling $50.00, were paid immediately and that the 


future payments of $82.50 a month were not made when due 


that a foreclosure would be requested. 

"Since that time I have called your office on two occasions 
and called the day that I turned this matter over to the trustees 

to foreclose and you were too busy to answer my call or to re- 

turn it. 

"There will be a foreclosure on this property." 

10. No information of any kind was received from Sidney J. Brown 
and the defendants herein, as trustees, were requested to proceed with 
the sale of the property in accordance with the terms of the trust. 

The premises considered, the defendants pray: 

1. That the temporary restraining order entered herein be set 
aside. 

2. That the complaint filed herein be dismissed. 

3. That the defendants have judgment against the plaintiff for such 
sums as will reasonably compensate them for the expenses incident to 
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| 
the delay of the sale of this property and for attorneys’ fees. 
/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. | 
Attorney for Defendants 
[Certificate Of Mailing] | 
PLAINTIFF'S EXHIBIT 1 
June 27, 1957 | 
Mr. Sidney J. Brown, 
c/o First National Realty Corp., 


No. 2 Thomas Circle, 
Washington 5, D. C. 


Dear Mr. Brown:- | 





Iam returning check of Samsid Investments to the order of 
Clarendon Trust Co., in sum of $330.00 which you sent to me under 
date of May 22nd, 1957 in tender of back payments on the first trust 
note on premises 1884 Newton Street, N. W. 

I am sorry to advise you that the attorney for the note holder has 
declined to accept the back payments and is calling for full payment of 
the note under the acceleration clause. 


I must therefore advise you that I am proceeding with the fore- 


closure sale. 
Very truly yours, 


(s) E. Spencer Fitzgerald 
Vice-president : 
_ PLAINTIFF'S E IT 3 

[ Filed August 12, 1957] LT Philip R. Lauriat, USN 
3809 Essex Circle | 
Norfolk, Virginia | 
Mr. J. G. Stone 30 September, 1956 
4211 3rd. Street | 
Washington 16, D.C. 


Dear Sir: 
I do not care to modify the terms of the note involved as they now stand. 
There is nothing that I can see which prevents Booze from making such 





payments as he is able to towards any or all of the trusts involved, un- 
less the second and third trusts contain the full payment and penalty 
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interest stipulations which are more or less common to all notes these 
days. I will accept any amount he is able to pay, if it is acceptable 
with the collecting agency, but I do not intend to modify the rate of 
repayment on a permanent basis. 
Very truly yours, 
/s/ P. R. Lauriat 


[ Filed August 12, 1957] PLAINTIFF'S EXHIBIT 4 
LAW OFFICES 
CORNELIUS H. DOHERTY 
1010 Vermont Avenue 
Washington, D.C. 
October 15, 1956 


Mr. Sidney Brown 

First. National Realty Co. 
2 Thomas Circle, N. W. 
Washington, D. C. 


Dear Mr. Brown: 


I have been retained by Lt. Philip R. Lauriat covering his rights 


under the first trust on the premises 1884 Newton Street, N.W., 
Washington, D.C., which I am advised you have purchased subject to 
the first trust. 

The payments due August 10, September 10 and October 10, 1956, 
are in arrears and I will appreciate it if you will advise me of your 
intentions concerning this matter. 

Sincerely yours, 
/s/ Cornelius H. Doherty 


[The following letters, which would otherwise 
appear chronologically at this point, are al- 
ready printed as part of the answer to the com- 
plaint herein, beginning at page 7. 


Letter of October 20, 1956, from Sidney J. Brown 
to Cornelius H. Doherty [ Plaintiff's Exhibit 5] 
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Letter of October 25, 1956, from Cornelius H. 
Doherty to Sidney J. Brown [ Plaintiff's Ex. 6] 


Letter of December 3, 1956, from Cornelius | 
H. Doherty to Sidney J. Brown [ Plaintiff's Ex. 7] 


Letter of December 26, 1956, from Cornelius 
H. Doherty to Sidney J. Braee [ Plaintiff's Ex. 8] 


Letter of February 4, 1957, from Sidney J. 
Brown to Cornelius H. Doherty 


Letter of February 5, 1957, from Cornelius | 
H. Doherty to Mr. Sidney J. Brown] [ Plaintiff's 
Ex. 10] | 





PLAINTIFF'S EXHIBIT 11 
February 14, 1957 


Mr. Sidney J. Brown 

c/o First National Realty Co. 
#2 Thomas Circle 
Washington, D.C. 


Dear Mr. Brown: 
I talked to you a few days ago advising, that, as one of the trus- 
tees under the first deed of trust against Lot 35 in Square 2615, pre- 


mises 1884 Newton Street, N.W., I had been asked to institute fore- 
closure proceedings. At the time you told me that a check was being 
mailed that day to the Clarendon Trust Company for monthly install- 
ments due to date. 


The Trust Company tells me today that no Scabaneittidd have been 
made on the note since December 1956. | 

Mr. Cornelius H. Doherty, attorney for the first trust note 
holder, now states that he wants payment of the note in full under the 
option permitted under the acceleration clause. | 

Please therefore contact Mr. Doherty and see if acepsbtbiics can 
be done to prevent foreclosure, otherwise I shall have to proceed with 
the foreclosure sale in about two (2) weeks. | 

Very truly yours, 


/s/ E. Spencer Fitzgerald 
Trustee 
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February 15, 1957 


Mr. Spencer Fitzgerald, Trustee 
1413 Eye Street, N. W. 
Washington, D. C. 


Dear Mr. Fitzgerald: 

With reference to your letter of February 14, regarding premises 
1884 Newton St.,N. W., please be advised that this note has been kept 
up to date by the tender of payments through the month of February, but 
apparently you have been misinformed by Mr. Doherty. 

As I have explained to Mr. Doherty a half dozen times on the tele- 
phone, and in at least two or three letters, I purchased this property at 
public auction, pursuant to a foreclosure on a second trust, and at the 
sale Mr. James Stone, the holder of the second trust note, advised me 
that the first trust holder had agreed to reduce the monthly payment on 
the first trust and that he had a letter to that effect. 

Relying on this statement, I purchased the property and there- 
after Mr. Stone gave me the letter and I have it in my possession. In 
accordance with the representations made at the sale, and in confor- 
mance with the expression in the letter from the note holder, I brought 
the second trust up to date, making payments of $70. 00 a month instead 
of the original $82.50. However, when I began to send in these monthly 
payments of $70.00, particularly for January ard February, Mr. Doherty 
had the bank send them back to me. I have now sent them twice and they 
have been returned twice. These is nothing further I can do about this 
matter if they do not want to accept the payments I am sending. 

I must caution all concerned, however, that I shall seek an in- 
junction against any attempted foreclosure, and also damages against any 
meddling in this property. Apparently the note holder is not fully in- 
formed of how involved he might get in fighting with me over the $14. 50 
additional 2 month that Mr. Doherty is claiming I should be making. It 
is liable to cost him several hundred dollars in legal fees and court ex- 
penses and waste his and everybody else's time. I am sending a copy of 
this letter to the note holder because I feel Doherty is acting like a little 
god and possibly his client doesn't realize he is getting involved over a 
small sum of money he doesn't lose anyway. 
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I have the payments here ready to forward once again if they will 

be accepted. More than that, I cannot do. : 
Very truly yours, | 
FIRST NATIONAL REALTY CORPORATION 
/s/ Sidney J. Brown 


SJB/gt 


ce: Lt. Philip R. Lauriat, USN 
3809 Essex Circle 
Norfolk, Virginia 


P.S. I enclose copies of two letters which I discussed with you. 





CLARENDON TRUST COMPANY 
Arlington 10, Virginia ! 


Samsid Investments 
2 Thomas Circle 
Washington, D. C. 


SAMSID INVESTMENTS No. 1585 
Real Estate Investments ! 
2 Thomas Circle, N. W. ! 
REpublic 7-3531 — 15-80 
Roberts | 911 
1884 Newton St. N. W. ! 
Washington, D.C. 5/20/57 


Pay to the order of The Sum * * 330 Dollars and 00/00 = $330. 00 
Clarendon Trust Co. Samsid Investments 
3192 Wilson Blvd. /s/ Sidney J. Brown 


Arlington, Va. | 
/s/ SamJ. Eden 
SECURITY BANK Authorized Signature 


Washington, D. C. | 


Returned By ! 
Clarendon Trust Company | 
Arlington, Va. 
Reasons Marked "X" | 
Not Signed Endorsement 
Not Properly Signed Not Drawn on this 
Signature Unsatisfactory bank 
Signature Not Authorized Date 
Not Properly Drawn Not Due | 
No Payee Payment Stopped 
Items Appear to be Altered No provision for pay- 
ment 
| 
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Pass Book Must Accompany Checks 

Insufficient Funds 

Drawn Against Uncollected Items 

Not Stamped by Bank 

Appears to have no such Account 

Account Closed 

Account Attached 

Drawer Supposed to be Dead 

Listed Against Us as 

Instructed To Return 

Refer to Maker 

No Signature Card on File 

Signature illegible 

X Instructions of Atty. for Owner of Note to 

Accept No Further Payments 


-PLAINTIFF'S EXHIBIT 13 


CLARENDON TRUST COMPANY 
Arlington, Virginia 


21 May 1957 


Samsid Investments 
2 Thomas Circle, N. W. 
Washington 5, D. C. 


Re: Property 1884 Newton St. N. W. 
Trust Clarence D. Booze and 
Jesse Roberts to P.R. Lauriat 


Gentlemen: 

We are returning herewith yourCheck No. 1585 in the amount of 
$330. 00 as we have been instructed by attorney representing our custo- 
mer as of January 28, 1957 to accept no further payments on this note. 

Yours very truly, 


/s/ W. Francis Castle 

Vice President and Treasurer 
WFC:ij 
enclosure 





May 22, 1957 


Mr. Spencer Fitzgerald 
District Title Insurance Co. 
1413 I Street, N. W. 
Washington, D. C. 


Dear Mr. Fitzgerald: | 
In accordance with your suggestion, I sent the regular payments 





on to the Clarendon Trust Company, covering premises 1884 Newton 
St., N.W. The enclosed reply rejecting the payments speaks for itself. 
If these people think they are going to steal this property by re- 
jecting payments and forfeiting my interest init, they had better change 
their thinking because obviously no court will allow such a thing to 
happen in view of the circumstances. | 
Very truly yours, | 
/s/ Sidney J. Brown 
SJB: gt ! 
Enclosure | 
P.S. Iam enclosing the check. See what you can do with it. 


SJB. | 
PLAINTIFF'S EXHIBIT 16 
June 27, 1957 


Mr. Sidney J. Brown 
c/o First National Realty Corp. 
No. 2 Thomas Circle 
Washington 5, D. C. 


Dear Mr. Brown: | 

Iam returning check of Samsid Investments to the order of 
Clarendon Trust Co. in the sum of $330. 00 which you sent to me under 
date of May 22, 1957 in tender of back payments on the first pat note 
on premises 1884 Newton Street, N. W. | 

Iam sorry to advise that the attorney for the noteholder has de- 
clined to accept the back payments and is calling for full mee of the 
note under the acceleration clause. 
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I must therefore advise that Iam proceeding with the foreclosure 
sale. 
Very truly yours, 


/s/ E. Spencer Fitzgerald 
Vice President 


[Filed January 9, 1959] 


DEED OF TRUST 


Received for record on the day of 
recorded in Liber No. 9840 at Folio 563. 


THIS DEED 

made this 10th day of November, 1952, by and between Joseph P. Vaghi 
and Agnes E. Vaghi, his wife, parties of the first part, and E. Spencer 
Fitzgerald and Joseph M. McNamara, Trustees, parties of the second 
part 
WHEREAS, the said parties hereto of the first part are justly indebted 
to Frances J.A. Lauriat in the full sum of eleven thousand and 00/100 
($11, 000. 00) Dollars 
With interest until paid at the rate of 5 per cent per annum for which 
amount the said parties hereto of the first part have executed and deli- 
vered. their one certain joint and several promissory note of even date 
herewith, payable to the order of FRANCES J. A. LAURIAT, said princi- 
pal and interest payable in monthly installments of $82. 50 (with the 
privilege of making larger payments in any amount) on the 10th day of 
each and every month after date, until paid. Each installment when so 
paid, to be applied first to the payment of the interest on the amount of 
principal remaining unpaid and the balance thereof credited to the 
principal. 

a sd id ’ ak 
NOW, THEREFORE, this indenture witnesseth, that the parties of the 
first part, in consideration of the premises, and of one dollar, lawful 
money of the United States of America, to them in hand paid by the 
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parties of the second part, the receipt of which, before the sealing and 
delivery of these presents, is hereby acknowledged, have granted and 
do hereby grant unto the parties of the second part in fee simple as 
trustees the following described land and premises situated in the Dis- 
trict of Columbia, known and distinguished as Lot numbered thirty-five 
(35) in Alice T. Matthews and Others' subdivision of lots in block num- 
bered two (2) "Ingleside", as per plat recorded in the office of the sur- 
veyor for the District of Columbia in Liber County 20 at Folio 55, said 


block 2 being now taxed as Square 2615, subject to covenants of record. 
* * * — 


| 
| 


| 
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[Filed June 6, 1957] | 

CONSENT ORDER SUBSTITUTING PARTY DEFENDANT 

AND ADVANCING CAUSE FOR TRIAL ON MERITS | 

This cause came on to be heard on the mandate and judgment of 
the United States Court of Appeals for the District of Columbia remand- 
ing the above-entitled matter to this Court for the purpose of entering 
findings of fact and conclusions of law in accordance with Rule 52(a) of 
the Federal Rules of Civil Procedure, the memorandum of Judge Edward 
A. Tamm, the oral motion of counsel for the parties hereto to substi- 
tute Philip R. Lauriat as a defendant in the place and stead of Francis 
J.A. Lauriat, and to advance the matter for hearing on its merits, and 
having been fully argued and considered, it is, by the Court this fifth 
day of June, 1957, ! 

ORDERED that the motion to substitute Philip R. Lauriat as defen- 
dant in the place and stead of Francis J. A. Lauriat be, and the same 
hereby is, granted, and the cause is advanced for hearing on its merits. 


/s/ Edward A, Tamm 
Judge. | 





[Filed June 25, 1958] 
PLAINTIFF'S PRE-TRIAL STATEMENT | 

The plaintiff has filed a complaint for a preliminary and permanent 
injunction against the defendants preventing them from foreclosing the 
plaintiff's property located in the District of Columbia known as 1884 
Newton Street N. W. lot 35 Square 2615, which is subject to a first trust 
held by defendants either as note holder and as trustees. | 

Plaintiff claims that on or about November 10th, 1952 Vaghi and 


wife were the owners of this property subject to defendants' first trust 


in sum of $11, 000. 00 bearing interest at 6% per annum, which is payable 
in monthly installments of $82.50 per month running until paid. Said 
deed of trust being recorded among the land records of the District of 
Columbia in Liber 9840 folio 563. Said property was also subject toa 
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second trust which the said Vaghis defaulted, and which was foreclosed, 
subject to defendants' first trust. Plaintiff claims at time of foreclosure 
sale it was announced that the regular payments on said first trust of 
$82. 50 per month would be reduced by the holder thereof to sum of 
$70. 00 per month, and relying on this representation plaintiff's agent 
bid in said property on her behalf. At time of said trustees’ sale the 
first trust payments were overdue, and immediately after, plaintiff's 
agent paid all overdue installments except payment was made, and ac- 
cepted at rate of $70.00 per month. Plaintiff states thereafter she ten- 
dered payments at rate of $70.00 per month which were rejected, and 
after tendering four installments at $70.00 each, the same were retained 
by note holder. Plaintiff also claims she tendered additional payments 
at rate of $70.00 per month which were refused, in May 1957, and she 
was not informed until June 27,1957 such payments were rejected, and 
returned without reason except the trustee under said trust stated the 
attorney for the note holder declined to accept payments, but called for 
full payment of the note. Thereafter full tender was made of all overdue 
payments but defendants proceeded to foreclosure the property, and al- 
though defendant refused to accept full tender and advertised the sale for 
August 6th, 1957. : 

Plaintiff has tendered all overdue payments, and costs, said ten- 
der of payments being at rate of $82.50 per month as called for by the 
deed of trust, but defendants insist on exercising the acceleration clause 
in the note, demanding full and complete payment of the entire note. 

Plaintiff makes a continuing tender to pay all overdue payments, 
interest, costs and any other fees or costs required to be paid under 


said note. 
Stipulations: 
1. The first trust on said property recorded in Liber 9840 folio 563. 
2. The records of Thomas J. Owen and Son re, foreclosure sale 
1884 Newton Street N. W. 


3. Second trust sale under which plaintiff became owner. 


/s/ Herman Miller 
Attorney for Plaintiff 
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[Filed July 25, 1958] | 
DEFENDANTS’ PRE-TRIAL STATEMENT __ 

Comes now the defendants, Philip R. Lauriat, E. Spencer Fitz- 
gerald, trustee, and Joseph M. McNamara, trustee, by and through 
their attorney, Cornelius H. Doherty, and for a pre-trial statement sub- 
mit the following: ! 

1. The defendant, Philip R. Lauriat, is the holder and owner of a 
promissory note, dated November 10,1952, in the face amount of 
$11, 000. 00, payable at the rate d five (5) per cent per annum, in monthly 
installments of $82.50 on the 10th day of each and every month after the 
date of the note, with Joseph P. Vaghi and Agnes E. Vaghi as the makers 
thereof. 

2. That the balance due on this note as of December 21, 1956, was 
$9, 146.77, with interest thereon from November 21, 1956. | 

3. The note described above was secured by a first deed of trust 
on Lot 35 in Square 2615, and known as 1884 Newton Street, N. W., 


Washington, D.C., with E. Spencer Fitzgerald and Joseph M. McNamara 


as the trustees named in the said deed of trust. 

4. That on or about November 1, 1956, the plaintiff, Esther Eden, 
purchased the property at 1884 Newton Street, N. W., Washington, DC. 
subject to the first trust described above and the settlement was had the 
early part of November. 

5. That a request was made to the defendant, Philip R. eearier 
for a reduction in the amount of the payments on the note, and the plain- 
tiff was advised on October 25, 1956, that no reduction would be allowed 
and that the payments of $82.50 a month would have to be paid and that 
the payments for August, September and October, 1956, were a and 
payable. 

6. That the plaintiff made four payments of $70. 00 iat prior to 
January 1,1957, and on December 26, 1956, the defendant Lauriat, 
through counsel, in writing, advised the plaintiff that if the payments 
were not brought to date on the basis of $82.50 per month and the sum 
of $82.50 paid each month thereafter, the trustees, under the first deed 
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of trust, would be requested to foreclose under the terms of the trust. 
The plaintiff's answer was that she had no intention of paying the $82. 50 
a month in accordance with the terms of the note, and on February 14, 
1957, the plaintiff was advised that payment in full was demanded in 
accordance with the terms of the note, and thereafter the trustees gave 
notice of the sale of the property under foreclosure as of August 6, 1957, 
in accordance with the terms of the trust, at which time $990.00, with 
interest from August 10, 1956, was due and payable, less a credit of 
$280. 00. 

7, The defendants claimed damages, attorney's fees and costs 
incident to the injunction proceeding instituted by plaintiff. 

8. The defendants also question the fact as to whether or not the 
plaintiff, Esther Eden, is the real party in interest and whether or not 
she is merely a straw person for Sidney J. Brown and/or some corpora- 
tion operated by or on his behalf. 


STIPULATIONS 
1. The defendants request that all correspondence between the 
plaintiff and the defendants and/or their counsel be admitted in evidence 
without formal proof. 
2. That the deed of trust, dated November 10,1952, referred to 
above be admitted in evidence without formal proof. 


/s/ Cornelius H. Doherty 
Attorney for Defendants 


[Filed July 25, 1958] 
PRETRIAL PROCEEDINGS 


1924-57 
June 25, 1958 


EDEN 


LAURIAT 


The issues are sufficiently covered by the pleadings and pretrial state- 
ments. 


STIPULATIONS: 
No stipulations are agreed to. 
| /s/ F. Dickinson Letts 
Judge 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C., | 
Thursday, October 16, 1958. 
The above-captioned matter came on for trial before HONORABLE 

GEORGE L. HART, JR., United States District Judge, at 11:50 o'clock 

a.m. : 

APPEARANCES: 

For the Plaintiff: 
HERMAN MILLER, ESQ. 
For the Defendants: 
CORNELIUS H. DOHERTY, ESQ. ! 

x * * x % 

MR. MILLER: If Your Honor please, in order to save time, Iam 
sure Mr. Doherty will stipulate and concede that on this property, 1884 
Newton Street, Northwest, on November the 10th, 1952, a certain 
Joseph P. Vaghy and his wife Agnes Vaghy, who were then the owners of 

3 this property, executed a first deed of trust note which his client 
presently is the owner of, note and deed of trust are dated November 10, 
1952. It was in the original amount of $11, 000.00, securing one promis- 
sory note, interest at the rate of 5 per cent per annum, payable in 
monthly installments of $82.50, with the privilege of making larger pay- 
ments in any amount on the 10th day of each and every month after the 
date of the deed of trust note, running until paid, and each of those in- 
stallments as they were due and were paid were to be applied first to 
the payment of the interest on the amount of principal remaining unpaid 
and the balance thereof was to be credited to the reduction of the principal. 

This deed of trust and the property that I have mentioned was 
actually known on the record in the Surveyor’s Office as Lot 35 in Square 

2615. : 





The note, Your Honor, also contained in it a printed acceleration 
clause to the effect that in the event that any one of the installments was 
not paid when due and payable, then the unpaid balance of principal with 
accrued interest could, at the option of the holder become due and payable. 
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May I have that stipulation, Mr. Doherty? 

The deed of trust, incidentally, was recorded in Liber 9840 at -- 

MR. DOHERTY: I have no objection to the trust and the note 
which was attached to the complaint to be admitted in evidence, if Your 
Honor please. 

MR, MILLER: Then I would like to offer the deed of trust, Your 
Honor, which is not in the record, as Plaintiff's Exhibit No. 1, and the 
photostatic copy which is in the record of the promissory note as Plain- 
tiffs Exhibit No. 2. 

THE COURT: By stipulation they will be admitted. 

There are two photostatic pages of the note. 

* ae * * 

SIDNEY J. BROWN 
called as a witness for and on behalf of the Plaintiff, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Mr. Brown, what is your full name? A. Sidney J. Brown. 

Q. Where do you live? A. 3125 Beech Street, Northwest, 
Washington. 

Q. What business are youin? A. Real estate. 

Q. And how long have you been in the real estate business ? 

A. About 14 years. 

Q. And where is your place of business? A. No. 2 Thomas 
Circle, Northwest. 

Q. Now, in your business, in the real estate business, what do 
you principally do in connection with real estate in the District of 
Columbia? A. I buy and sell real estate. 

Q. Directing your attention to this property at 1884 Newton 
Street, Northwest, did there come a time when you became interested 
in that property? A. Yes, I did. 


Q. And how? A. I saw an advertisement in the newspapers ad- 
vertising the property for sale at public auction pursuant to a second 
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deed of trust, subject to a first deed of trust. 

Q. Can you recall approximately when that was? A. May I 
refer to my file? | 

Q. Do you have an independent recollection? A. At some time 
around the early part of 1956, I would say, probably -- the latter part 
of '56, some time possibly in July or August. I guess it would be about 
the middle of the year. 

Q. Did you attend the foreclosure sale? A. Yes, I did. 

Q. Where was it conducted? A. In front of the premises, 1884 
Newton Street, Northwest. | 

Q. Do you know who conducted the sale, what auctioneer ? 
A. I believe it was Thomas J. Owen & Son. 

Q. At that sale was Mr. Doherty present? A. I don't icles 

Q. Cornelius Doherty, the attorney for the defendant in this case? 
A. I don't believe so. 

Q. Was there any announcements made at the time of sale other 





than reading the advertisement that appeared in the newspaper by the 
auctioneer? A. Yes, there was. | 

* * * * 8 

THE COURT: Being without a jury, I will admit the evidence, but 
I may tell you now that unless you can show that the first trust holders 
authorized this statement that I will consider it of no caporasce: 

MR. MILLER: Very well. 

BY MR. MILLER: | 

Q. Mr. Brown, will you then proceed under those conditions to 
state to the Court what was announced at the time of sale? A, Yes, sir. 
The balance of the first trust was announced, and the montly payments, 
in accordance with the terms of the note, were announced; and there 


was a further announcement by the holder of the second trust who was 
at the sale -- : 
Q. Do you know who that was? A. Yes. Mr. James G. Stone. 
And also repeated by the auctioneer at the time to the effect that 
there was in hand a communication from the holder of the first trust 
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indicating that he would accept a reduction in payments. 

Q. What were, if it was announced as being the regular payments, 
due under the first trust, monthly ? A. $82.50. 

Q. What announcement was made which was contained in the 
communication as to the payments on the first trust? A. There was 
a general announcement that the payments -- that there was some kind ~- 
that there had been some kind of communication with the note holder 
under the first trust to the effect that he was willing to reduce -- 

MR. DOHERTY: I object to that as a communication. I don't 
know whether it'is in writing, or which one he has in mind. I object to 
that unless we know what it is. 

MR. MILLER: He is telling us what the announcement was of the 
auctioneer, Your Honor. 

MR. DOHERTY: If there is someone here making a statement 
that has no connection whatever with Frances Lauriat, the holder of the 
note, and until they show such a thing as that, I don't think it is proper, 
and I object to it. 

10 THE COURT: In order to get along, let's go along with it, and I 
have told you, Mr. Miller, that unless you can definitely show authority 
it isn’t going to mean 2 thing. 

MR. DOHERTY: All right, sir. 

THE WITNESS: And I questioned at the time the amount of reduc- 
tion, and I was advised that it would be the usual $7. 50 per $1, 000. 00 
on whatever the balance was that they thought they could work out. 

BY MR. MILLER: 

Q. Was a specific amount stated as the amount that would be 
accepted? A. No, there was not. There was just the usual compu- 
tation of $7.50 a thousand, which is usual. 

Q. And was there any announcement by the auctioneer that pay- 
ments due on the first trust were in arrears? A. There might have 
been one or two in arrears at the time. I don't recollect. 

Q. My question is, was there an announcement made of that? 

A. I believe there was such an announcement. 
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Q. And as a result of the announcement of the sale, and the se 


announcements you have just made -- 


Incidentally, did you see that communication that you say that 


was received from the holder of the first trust by the auctioneer? A. I 

11 subsequently received a copy of the letter, or the original, I don't 
remember which, from Mr. Lauriat, the holder of the first trust, to 
Mr. Stone, the holder of the second trust. ! 

Q. Do you have that here? A. Ido. I have copies. I peter’ 
you have the original. 

Q. Are you referring to a paper which I now hand you? A. Yes. 
That is a copy of it. ! 

a ss * * % 

Q. What is this paper that I have handed you? A. This is a 
copy of a letter which I received from Mr. Stone, the second trust 
holder, in connection with my purchase of the property at the auction 
sale, signed by Mr. Lauriat. It is a letter which he received from Mr. 
Lauriat regarding the payments on the notes. 

Q. Do you know where the original of that letter signed by Mr. 

12 Lauriat is? A. No, Ido not know. 

I'm sorry. Here it is right here. 

MR. MILLER: Then may I substitute the original, Your Honor ? 
I was looking at a photostatic copy of it, and consider that we have 
been talking about this original rather than a photostatic copy. 

I would like to offer it, first having it marked as Plaintiff’ s 
Exhibit No. 3, I offer it in evidence. I will show it to Mr. Doherty. 
(Handing). : 

MR. DOHERTY: If Your Honor please, my objection goes to this 
also on the basis it is not material in so far as this situation is con- 
cerned. This was something that was based upon the sale by the second 
trust holder. | 

THE COURT: Is it Mr. Lauriat's signature ? 

MR. DOHERTY: Yes, Your Honor, I assume it is. 

THE COURT: Let me see it. 
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MR. DOHERTY: I would not say it wasn't. 
* * * Bs * 
THE oe Well, I will admit it for whatever it is worth. 


(Thereupon letter signed by Mr. 
Lauriat was marked Plaintiff's Ex- 
hibit No. 3 for identification, and 
received in evidence. ) 


BY MR. MILLER: 
Q. Mr. Brown, after the announcements were made at the sale, 
13 did you succeed in becoming the owner of the property, or did you 
acquire it for someone else? A. Yes, the premises were acquired in 
the name of Esther Eden. 

Q. And who is Esther Eden? A. She is the secretary in the 
office. She is also my sister, and she has an interest in the company 
which actually acquired this property, Samsid Investments. 

Q. Were you acting for her in her own name or for others Ys 
A. Well, I was acting for her at the sale. 


Q. Mr. Brown, was there a settlement of the trustee sale under 
the deed of trust? A. Yes, there was. 


Q. And where was the settlement had? A. I believe it was 


settled at the District Title Company. 
a a x se x 
14 Q. Now, after you acquired the property, were there any pay- 
ments made on the first trust? A. Yes, there were. 
Q. What was the first payment made? 
*x _ x * x 
THE WITNESS: The first payment was $70.00. As a matter of 
fact, my records indicate three payments were made at $70. 00 per 
month for the months of August, September and October, 1956. 
BY MR. MILLER: 
@. And on what date was that payment made? 
MR. DOHERTY: If Your Honor please, the note in evidence shows 
15 that the payment was made on the 10th of November, so I don't 
think there is much question about the fact that it was. 


* 
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MR. MILLER: Very well. | 

THE COURT: Wait a minute. There was a payment made August 
21st. Was that after the settlement? | 

MR. DOHERTY: No, Your Honor. The sale was not made until 
some time in October, so that the first payment was 11-10-56. 

THE COURT: And how much was paid at that time? 

THE WITNESS: $210.00 -- three payments at $70. 00 per month. 
Apparently they were overdue payments that I took over at the sale. 

BY MR. MILLER: | 

Q. Where did you make those payments, Mr. Brown? A. I 

believe they were made to the Clarendon Trust. | 





Q. Prior to the time of you making those payments, did you re- 
ceive a letter from Mr. Doherty dated October 15,1956? A, Yes, I did. 

Q. May I have that letter, sir? A. Yes (handing). : 

MR. MILLER: I would like to offer this letter in evidence as 
Plaintiff's Exhibit No. 4. | 

16 * * * | * 
THE CLERK: Plaintiff's Exhibit No. 4. : 
(Thereupon letter 10-15- * Mr. Doherty 


to witness Brown, was marked Plain- 
tiff's Exhibit No. 4 for identification. ) 


* * * * ri 


THE COURT: It is received. | 


(Thereupon Plaintiff's Exhibit No. 4 
was received in evidence. ) 


THE WITNESS: Your Honor, might I offer an explanation? There 
seems to be a variance in my recollection as to what I have just said. 

THE COURT: As to receiving the letter, or what? i 

THE WITNESS: No, as to the months that these sada were for. 

THE COURT: Well, all right. 

THE WITNESS: My record indicates that the payment that I was 
making was for the months of September, October and November. 

THE COURT: That is what the note shows. 

THE WITNESS: That is what my record shows. 
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Apparently he was talking about August, September and October 
in his letter. 

17 a a x = * 
BY MR. MILLER: 

Q. Now, Mr. Brown, prior to making those payments in Novem- 
ber, as the result of receiving the letter of October 15, 1956, from Mr. 
Doherty, did you write to Mr. Doherty a letter dated October 20, 1956? 

Eo | aK * x 
A. Yes, I did write Mr. Doherty a letter on October 20th. 

% bg cS x 

18 THE CLERK: Plaintiff's Exhibit No. 5. 


(Thereupon, letter 10-20-56, Witness 
Brown to Mr. Doherty, was marked 
Plaintiff's Exhibit No. 5 for identifi- 
cation, and received in evidence. ) 


x * x * 


BY MR. MILLER: 


Q@. Mr. Brown, the letter of the 20th indicates you had a tele- 
phone conversation with Mr. Doherty: 


Did you have such a conversation over the phone with him, to your 
remembrance? A. Yes, I talked with Mr. Doherty on the telephone. 

Q. Would you tell us what you talked about -- what he said and 
what you said? A. I told him about the announcement at the sale, and 
about the fact that Mr. Lauriat had written a letter regarding the re- 
duction in payments, and that -- I think I iold him I would send him a 
copy of the letter. I don't know whether I ultimately sent him one; and 
I discussed with him generally the situation from the standpoint of getting 
his client to acquiesce in the acceptance of the $70.00 payment as 
against $82. 50. 

And I told him that my experience in the real estate business was 
that a smaller payment would enable any purchaser from myself to 
make regular payments, and his client would have no further trouble 

_ with the note. 





» - Sid | 
20 Q. What was his response? A. He stated that this was some- 
thing that his client would have to decide; that he had had a lot of trouble 
with the note. : 
Q. Did he follow up that response with a letter of October 25, 
1956, to you? A. Yes, there is such a letter. | 
MR. MILLER: I would like to offer this letter and introduce it 


as Plaintiff's Exhibit 6, Your Honor. 
THE COURT: I assume there is no objection, since you have a 


copy of it. 
MR. DOHERTY: No objection. 
THE COURT: It will be admitted. 


(Thereupon letter 10-25-56 Mr. 
Doherty to Witness Brown was marked 
Plaintiff's Exhibit No. 6 for identifi- 
cation and received in evidence. ) 


Bd * x ae | a 

Q. Well, the next thing you did was make the payment of $70. 00 
each for three payments on November 11th? In other words, what Iam 
trying to find out is, between the date you received your letter of Cetober 

21 25th, from Mr. Doherty, and the date you made the payment at the 
bank, the three payments of $70.00 each, had you discussed the matter 
or had any other letters between you? A. I don't believe so. 

Q. Now, after you made the payment on November the 10th to the 
bank, did you receive any letters from Mr. Doherty or the bank that 
were not acceptable? A. No, I did not. 

Q. You received a letter, did you not, from Mr. Doherty dated 
December 3, 1956? A. Yes, I did. | 

* * * € i. 

MR. MILLER: I would like to offer it as Plaintiff's Exhibit No. 7. 

THE COURT: I presume there is no objection. 

MR. DOHERTY: None, Your Honor. 

THE COURT: It will be admitted. 








(Thereupon letter 12-3-56 Mr. 
Doherty to Witness Brown was 
marked Plaintiff's Exhibit No.7 
for identification and received 
in evidence. ) 


Bs * * ae 

Q. Did you reply to Mr. Doherty in connection with his letter of 
December 3d, 1956? Did you call him in any way? A. Idon't recollect 
whether I did or not. 

Q. Did you receive a communication from Mr. Doherty dated 
December the 26th, 1956? A. Yes, I did. 

Q. Between December the 3d and December 26th I understood 
you didn't hear from him or talk to him or receive any other letters? 
A. That's my best recollection. 

MR. MILLER: May I have the letter of December 26th? 

THE WITNESS: Yes (handing). | 

MR. MILLER: I would like to offer it in evidence, Your Honor, 
as Plaintiff's Exhibit No. 8. However, there are some penciled notations 


on it which I do not offer, Your Honor. 
THE COURT: The letter without the notations will be admitted, 


without objection. 
THE CLERK: Plaintiff's Exhibit No. 8. 


(Thereupon letter 12-26-56 Mr. 
Doherty to Witness Brown was 
marked Plaintiff's Exhibit No.8 
for identification and received 
in evidence. ) 


BY MR. MILLER: 

Q. After you received, Mr. Brown, the letter of December the 
26th, 1956, did you communicate with Mr. Doherty by phone or letter? 
A. Ibelieve I went away for about a month. 

Q. And you did not call him? A. I don't think so. 

aa a. 3 * x x 

MR. MILLER: I would like to offer that as Plaintiff's Exhibit No. 9. 

Any objection ? 

MR. DOHERTY: None. 
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| 
THE COURT: It will be admitted without objection. | 


(Letter dated 2-4-57, Witness Brown to 
Mr. Doherty, was marked Plaintiff's 
Exhibit No.9 for identification, and 
received in evidence. ) 2 


BY MR. MILLER: 

Q. Did you receive any reply to that letter, Mr. Brown, of 
February 4th? A. Yes, I did. | 

Q. That is on February the 5th, 1957? A. Yes. : 

MR. MILLER: May I have that letter? 

(A document was handed to Mr. Miller by the mead 

MR. MILLER: I offer it in evidence, Your Honor, as Plaintiff's 
Exhibit No. 10. | 

THE COURT: Any objection? | 

MR. DOHERTY: None. 

THE COURT: It will be admitted without objection. 


(Thereupon letter 2-5-57, Mr. Doherty 
to Witness Brown was marked Plain- 
tiff's Exhibit No. 10 for identification, 
and received in evidence. ) 


* * * * i o® 


Q. Did you in the meantime make another payment to the bank ? 
25 A. Well, Ihad made the payment, I think, before I even went out 
of the country, in December. : 
Q. In December? A. Yes. At least the check was sent out. 


MR. MILLER: May we stipulate that is the payment marked on 
the note of December 21, 1956, in the sum of $70. 00? ! 
THE COURT: So stipulated, Mr. Doherty? | 
MR. DOHERTY: Yes, Your Honor. $70.00 was paid, 
shows on the note. , 


THE COURT: That's right. : 
mK cd Ss ox | *x 


Q. Did you then receive a letter, Mr. Brown, from Mr. Fitzgerald, 
one of the trustees under this deed of trust? A. Yes, I did. | 
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Q. Dated February the 14th? A. Yes, I did. 
26 MR. MILLER: May I have that letter, sir, or a copy of it -- un- 
less you have the original? 
THE WITNESS: I have the original tenting). 
MR. MILLER: I offer this as Plaintiff's 11, Your Honor. 
Any objection? 
MR. DOHERTY: None. 
THE COURT: It will be received. 


(Thereupon letter 2-14-57 Mr. 
Fitzgerald to Witness Brown was 
marked Plaintiff's Exhibit No.11 
for identification and received in 
evidence. ) 


BY MR. MILLER: 

Q. Did you speak to Mr. Fitzgerald as indicated in that letter, 
Mr. Brown, prior to February 14th, 1957? A. Yes, I did. 

Q. Will you tell us what your conversation was? A. He told me 
that he had been asked by Mr. Doherty to foreclose on the note, and 
that I had not been making any payments. 

I told him that I had been making payments, but there had been 
some misunderstanding regarding the amount of the payment; that the 
note holder was claiming $82.50 a month, and that based upon my pur- 

' chase of the property I had thought that it would be reduced to $70. 00 a 
month. 

I explained to Mr. Fitzgerald that I had started making payments 

on the basis of $70. 00 2 month, that they had been accepted by the 
bank, and that I had continued making such payments, but that most 
recently the current checks were being returned by the bank and that I 
had the checks in my possession and that I was ready to re-tender them 
if they would accept them. 

Q. Had you tendered any payments to the bank up to February the 
14th, after the payment of December the 2ist? A. Yes, I had. 


Q. How many? A. January, February, March -- three payments. 
Q. You tendered the March payment in February? A.Oh, in 
February? 





Q. Yes. A. No. Ihave a check made out January 25th, one 
made out March the lst, and one March the 22d. 
Q. Did you tender the check dated January, in January? A. Well, 
let me explain it. 
MR. DOHERTY: If the Court please, I think he can answer that. 
THE COURT: Well, answer whether you did or did not. 
THE WITNESS: I do not know. : 
THE COURT: What is the amount of the check? 
THE WITNESS: $70. 00. 
BY MR. MILLER: 
Q. Who is it made payable to? A. Clarendon Trust. © 
Q. And you don't know whether you did tender that or not? 
THE COURT: Well, he doesn't know whether he tendered it in 
January, he said. | 
THE WITNESS: It went out. Checks usually go out ce written. 
BY MR, MILLER: i 
Q. What is your best recollection as to what happened with that 
check? ~. | 
Incidentally, first, was it drawn in January? A. Yes, it was. 
Q. What happened to the check? A, It was mailed to the 
Clarendon Trust. 
Q. But you don't know when? A. Normally it would go out on the 
day it was written. 
Q. Was it returned? A. It was returned. | 
Q. Do you have a covering letter in your files of any kind, indi- 
cating the transmittal of that letter in January, or whenever it was trans- 
mitted to the Clarendon Trust Company? A. We don't use covering 
letters in transmitting payments. We mark the check as to what it is for. 
29 Q. Was there a book in this case reflecting receipts? A. No, 
there was not. | 











Q. Did you get a covering letter from the trust company returning 
the check? A. I have a return here but I don't know which check is re- 
turned. It might be all three. 
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Q. Do you have a covering letter from the pank? A. Ihavea 
little slip of paper returned by Clarendon Trust Company, reasons 
marked "X". There is no "X". It simply states at the bottom, “In- 
structions of attorney for owner of note to accept no further payments." 

Q. Does that have a date on it? A. It is not dated. 

Q. Now, Mr. Brown, in response to the letter that Mr. Fitz- 
gerald wrote to you, did you then write to Mr. Fitzgerald on February 
the 15th and send a carbon copy of that letter to anyone? A. Yes. I 
wrote Mr. Fitzgerald on February the 15th and I sent a copy of the 
letter to the holder of the first trust, Lieutenant Lauriat. 

x * * x * 

MR. MILLER: May I offer the copy, then, Your Honor, as 
Plaintiff's Exhibit No. 12? 

30 Any objection, Mr. Doherty? 

MR. DOHERTY: Other than, if Your Honor please, it is a self- 
serving declaration, and I feel under the circumstances it is not admis- 
sible. He goes into a lot of facts that he says occurred, or did not 
occur. Under those circumstances it is a self-serving declaration and 
I do object to it on that ground. 

MR. MILLER: I am not offering it, Your Honor, to establish 
the fact. I merely am offering it to show the sequence of what occurred 
to come up to the ultimate question as to when, if any time before ten- 
der was made, there was an attempt to exercise the acceleration clause. 

THE COURT: Well, I think that is certainly in the record al- 
ready, but it will be admitted for that purpose. 


* ee * * cd 


(Thereupon letter 2-15-57 Witness 
Brown to Mr. Fitzgerald was marked 
Plaintiff's Exhibit No. 12 for identifi- 
cation, and received in evidence. ) 


BY MR. MILLER: 
Q. After you sent that letter of February the 15th, Mr. Brown, 
did you receive any further communications from Mr. Doherty or Mr. 
Fitzgerald? A. Well, I talked with Mr. Fitzgerald several times on the 
telephone. 
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Q. Do you have any idea when the dates were? A. Well, I believe 

31 I talked with him some time in the early part of May when he next 
contacted me after I wrote him a letter, the letter which I just -- 

Q. After you sent him that letter of February the 15th, did you 
then send any further checks to the bank -- a check dated May 20th for 
$330.00? A. Yes, I did. 

Q. Do you have that check, sir? A. Yes, Ihave. 

Q. Was this check returned to you from the bank with a covering 
letter, dated May the 21st, 1957? A. Yes, it was. | 

* * * * ens 

MR. MILLER: I offer this as Plaintiff's Exhibit Nos. is and 13-A, 
if Your Honor please; the check as 13-A, 

MR. DOHERTY: Let me see the check. 

(The check was handed to Mr. Doherty:) 

MR, DOHERTY: I have no objection. 

THE COURT: It will be admitted. 


(Thereupon covering letter 5-21-57 and 
check dated 5-20-57 were marked 
respectively Plaintiff's Exhibits Nos. 
13 and 13-A for identification, and 
received in evidence. ) 


32 THE COURT: What was this $330. 00 supposed to represent? 

THE WITNESS: It represented four payments to replace three 
that had been sent back -- four at $82.50, and the payment that was re- 
quired rather than $70.00 -- $82.50 a month, for January, renal 
March and April. 

THE COURT: It included no sum to make up any balancé that 
would be due at the rate of $82.50 for the latter part of 1956? 

THE WITNESS: It did not. | 

x x x x 

DIRECT EXAMINATION (Resumed. ) 
BY MR. MILLER: 

Q. Ithink, Mr. Brown, we had last discussed this return with a 

covering letter from the bahk of $330. 00. 

















Had you prior to that time tendered to the bank any other checks 
other than this January check that you previously mentioned? A. Yes, I 
had tendered, as a matter of fact, checks throughout the months of 
January, February and March. 

Q. How many checks did you tender in January, February and 
March? A. I believe I tendered a check each month. 

Q. Do you have those checks that you tendered? A. Yes, Ido. 

35 Q. May Ihave them, including the one we previously mentioned? 

A. Yes. 

Q. Did you get those back from the bank? A. Yes, I did. 

Q. Do you have a covering notation or letter? A. I believe I have 
a notation. 

Q. Is this what you got back from the bank (indicating)? A. Yes, 
it is. 

Q. With the checks? A. Yes. 

MR. MILLER: I would like to, Your Honor, offer in evidence 
these as Plaintiff's Exhibit 14-A, B and C. 

THE CLERK: Plaintiff's Exhibits 14-A, 14-B and 14-C. 


(Thereupon notation and checks were 
marked Plaintiff's Exhibits 14-A, 
14-B and 14-C for identification. ) 


MR. DOHERTY: I object to them, Your Honor. At least the way 
it was stated, apparently from what I can see, there is Only one notation 
of a return from the Clarendon Trust Company. There is no date on that. 

MR. MILLER: If Your Honor please, it doesn't say how many 
notes, and if it is gotten from the Clarendon Trust Company, it has got 

36 their name on it, it is certainly similar toanything else that they 
send, including the letter of May 31st. 

THE COURT: Let me look at it. 

(Notation and checks were passed to the Court:) 

THE COURT: I will admit them for whatever they are worth. 


(Thereupon notation and checks marked 
Plaintiff's Exhibits 14-A, 14-B and 
14-C for identification were received 
in evidence. ) 
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Q. Mr. Brown, after you received the letter on May 21st return- 
ing the $330.00 check, did you have any further conversation with Mr. 
Fitzgerald? A. Yes. I advised him that these checks had been returned. 

It was at that point that he suggested that I send a check represent- 
ing the regular payments for January, February and March and April at 
$82.50 a month, and after some discussion I agreed to do so. 

Q. Well, did you send another check in addition to the $330. 00 
check? A. Well, that was the check that went first to the Clarendon 
Trust, was returned to me, then I sent it to Mr. Fitzgerald at his sug- 
gestion, and he returned it to me. | 

37 Q. And did you send a letter to Mr. Fitzgerald dated May 22, 
1957, enclosing the check? A. May 22, yes. 

MR, MILLER: Do you have the original of that, Mr. Fitzgerald? 

MR. FITZGERALD: May 22d? | 

MR. MILLER: Yes. 


MR. FITZGERALD: Yes. 


MR. MILLER: Let me have it. 
(A document was handed to Mr. Miller:) 
BY MR. MILLER: 

Q. In this letter did you include the same check, Mr. Brown? 
A. Yes, I did. 

MR. MILLER: I would like to offer this, Your Banos: | as Plain- 
tiff's Exhibit No. 15. | 

THE CLERK: Plaintiff's 15. 

THE COURT: It is admitted. 


(Thereupon letter 5-22-57, | ‘Wite ss 
Brown to Mr. Fitzgerald, was marked 
Plaintiff's Exhibit No.15 for identifi- 
cation and received in sac 


BY MR. MILLER: 

Q. Mr. Brown, in discussing this matter with Mr. Fitzgerald in 
connection with the language of the letter to the effect of his suggestion, 
did Mr. Fitzgerald in any way suggest that you also tender those $12. 50 

38 payments for the preceding months? Was there any discussion about 
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that at all? A. I explained to Mr. Fitzgerald, and he acknowledged 
that he knew that the prior payments were at $70. 00 a month. 
Q. Was there any suggestion to make those up? A. No. He 
said, "Let's settle this thing and get it out of the way; why bother with it?” 
Q. Then did you receive back from him, Mr. Fitzgerald, a letter 
dated June the 27th, 1957, from Mr. Fitzgerald? A. Yes, I did. 
Q. Do you have the original of that letter? A. I have it. 
MR. DOHERTY: I have no objection. 
MR. MILLER: Mark it Plaintiff's No. 16. 
THE COURT: It is received. 


(Thereupon letter 6-27-57, Mr. Fitz- 
gerald to Witness Brown was marked 
Plaintiff's Exhibit No. 16 for identifi- 
cation and received in evidence. ) 


BY MR. MILLER: 
Q. Mr. Brown, in this letter of June the 27th, Plaintiff's 16, 
there is a statement to the effect that Mr. Fitzgerald says that the attor- 
neys for the mortgagee have declined to accept the back payments and is 


now calling for the full payment of the note under the clause. 
Up to that time had anybody informed you that the note had been 
39 accelerated? A. No.- 

Q. Did Mr. Doherty ever tell you up to that moment? A. No. 

Q. Has he ever told you since that time, any communication 
from Mr. Doherty? A. No. 

Q. How about from Mr. Lauriat? A. No. 

Q. Now, Mr. Brown, at this time do you stand ready to pay all 
the back payments at $82.50 a month as called for by the note, all the 
interest, and all costs? A. Yes. Checks have been written for that 
amount. 

Q. No, Imean, whatever it may be, are you willing to pay that 
and tender it now -- all the back payments? A. Back payments, yes. 

Q. Up to the present time? A. Yes. 

Q. And all the interest? A. They are included in the payments. 

Q. Well, whatever the interest may be, are you ready to tender 
that? A. Yes. 
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Q. And how about the costs for the foreclosure that had been 
made? : 

40 * * xr *& a 
Q  Q. The advertisement that was started and which this injunction 
suit grew out of; the first advertisement that was made by the defen- 
dants? There was only one of them. A. Well, yes, I will pay it. 

* xe a a“ a 

CROSS EXAMINATION ! 
BY MR. DOHERTY: ! 

Q. Mr. Brown, I understood you to say that at no time prior to 
June 27, 1957, had you been requested to pay the note in full? A. 
That's correct. 

Q. Now, I show you a copy of the letter of Mr. Fitzgeral -- 
and that is No. 11 in evidence -- dated February 14, 1957, and in the 
third paragraph there is the following: 

"Mr. Cornelius H. Doherty, attorney for the first trust 

note holder, now states that he wants payment of the note in 

full under the option permitted under the acceleration clause. 

You received that, did you not? A. This was the communication 
I was referring to. | 

Q. I just asked you if you received it. A. Yes, of course. 

41 Q. Well, Mr. Miller was referring to the communication of 
June 27th. A. Well, I thought it was this. I remembered there was a 
letter that I got making that request. 

Q. You are referring then to February 14, 1957? st ‘Yes. 

Q. Instead of June 27,1957? A. Yes. 

xe Xe ax ci 

THE COURT: I would like to ask one question here. | 

In a letter of December 26th from Mr. Doherty to you, the last 
paragraph says: 

"This is to advise you that if the payment of $50. 00 is not 
made to the Clarendon Trust Company by January 1, 1957 and 


all future payments are not made when they are due, that I will 
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request trustees to immediately commence a foreclosure under 

the terms of the first deed of trust on this property." 

What did that mean to you? 

THE WITNESS: It meant that he was insisting on the $82.50 a 
month. 

THE COURT: And that is all it meant to you? 

THE WITNESS: Well, it meant what it said, that if I did not give 
him the payments that he intended to foreclose. But we were still ina 
dispute as to how much the payment was by virtue of my impression 
when I bought the property that his client would reduce the payments, 
and I bought it based upon what I was told. Maybe it was not proper for 
me to rely on what they told me, but that is exactly what happened, I 
relied on what they told me. 

od * xr ak a 

MR. DOHERTY: If Your Honor please, at this time I would like 
to move the Court to direct a finding in favor of the defendants in this 
case, and before I go into that, if Your Honor please, there was some 
notation made about the date that the payment was due, and it would indi- 


cate from the testimony as given by Mr. Brown, that the August pay- 
ment was not due at that time. But if Your Honor will look at the note 
which is offered in evidence you will find under date of 8-21-1956 there 
is a notation "7 - 8."" That indicates, if Your Honor please, that that 
payment that was made at that time was for the month of July and not 


for the month of August; so that the payments were due commencing 
August 10, 1956, up to the present time. 
| Does Your Honor follow that point? 
THE COURT: Yes, I follow you. 
* 3 * ok % 
THE COURT: Where is that letter from Mr. Fitzgerald that 
definitely states that the note was being accelerated? 
What is the date of that? What exhibit is it? 
MR, DOHERTY: February 14th, if Your Honor please, was the 
date. 
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THE CLERK: Plaintiff's No. 11. 

MR. DOHERTY: Plaintiff's 11. 

THE COURT: Now, there is one thing I would like to nek counsel, 
if this is true: : 

Assuming that $82.50 was due and owing, this note would have 
been continually in default from July, 1956, would it not? | 

MR. DOHERTY: Yes, Your Honor; definitely. 

THE COURT: You have the note there, Mr. Miller: | 

You assume that $82.50 was due each month as provided by the 

note. Then the note was continuously in default from July, 1956, 
was it not? | 

MR. MILLER: Your Honor is correct. 

THE COURT: Thank you. 

* ot x 

RULING 

THE COURT (J. Hart) Under the circumstances, and giving all 
reasonable inferences in favor of the plaintiff, and considering all the 
evidence most favorably to the plaintiff, I find the following: : 

That on November the 10th, 1952, when Joseph P. Vaghi and his 
wife, then the owners of premises 1884 Newton Street, Northwest, 
known as Lot 35 in Square 2615, executed a promissory note payable to 
Frances J. A. Lauriat in the sum of $11, 000. 00 with interest at 5 per 
cent, the same being payable in monthly installments of $82. 50 until 


paid, there are provisions for the making of larger payments which 


are not here important, the note contains a specific agreement that in 
the event of default being made in the payment of any one of the install- 
61 ments; when and as the same shall become due and payable, then 

the unpaid balance of the principal sum and accrued interest shall at 
the option of the holder at once become due and payable. | 

That this note was secured by a first deed of trust duly recorded 
which has been offered in evidence. | 

That on and after July, 1956, the payments on this note have 
been continuously in default. 
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I find that the present owner of this note, and who has owned it since 
at least July, 1956, that is, the substituted defendant in this case, Philip - 
R. Lauriat, never agreed, nor did anyone with his authority, agree to 
reduce the payment on this note. 

I find that Mr. Brown definitely advised by letter of October 25, 
1956 from Mr. Lauriat's attorney that no reduction would be accepted; 
that on July 3d the attorney of Mr. Lauriat again advised plaintiff that no 
reduction would be given. 

MR. DOHERTY: December 3d. 

THE COURT: Isn't that what I said? 

MR. MILLER: You said July. 

THE COURT: Iam sorry. December 3d. That on December 
26th he again so advised him and stated that if the payments were not made 
at the regular rate and the note brought up to date, that foreclosure pro- 
ceedings would be requested. I find that on February 14th, 1957, one 

of the trustees under the deed of trust specifically advised the plain- 
tiff that the acceleration clause was being taken advantage of. 

I find that while the plaintiff at this date is willing to make the pay~- 
ments and to pay any interest and costs, that the conduct of the plaintiff 
in this matter is not such as entitles him to be relieved of the foreclosure. 
In the old expression, I don't think the plaintiff comes into court with 
clean hands in that regard in this case. 

I conclude as a matter of law that the plaintiff is not entitled to an 
injunction and I conclude that he is not entitled to a declaratory judgment 
declaring the payment to be $70.00 a month. 

I conclude as a matter of law that he is not entitled to any damages, 


compensatory, punitive, or otherwise. 
* * * 2K 


MR. MILLER: Your Honor, I am sure that you intended to include 
the fact in the findings that the defendants were entitled to exercise the ac- 
celeration clause. I don't think you mentioned that, so I think it ought to 
be in there. 

THE COURT: Yes. Thank you, Mr. Miller. If I failed to mention 


that, I do mean that they are entitled to exercise the acceleration clause. 
x x aK x 


a 





[ Filed October 31, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on to be heard on the 16th day of October, 1958, 
upon the complaint filed herein by the plaintiff, Esther Eden, | ‘for an 
injunction and declaratory judgment, the answer of the defendants and 
the testimony taken in open court, and having been fully argued and con- 
sidered, the Court, this 31st day of October, 1958, makes the following 

FINDINGS OF FACT | 

1. That on November 10, 1952, Joseph P. Vagghi and his wife, 
Agnes E. Vagghi, were the owners of the premises 1884 Newton Street, 
N.W., Washington, D.C., and known as Lot 35 in Square 2615, and 
they executed a promissory note, dated November 10, 1952, to the 
order of Frances J. A. Lauriat, in the sum of $11,000.00, payable 
with interest until paid at the rate of 5 per cent per annum, said princi- 
pal and interest payable in monthly installments of $82. 50 a month, with 


the privilege of making larger payments in any amount on the 10th day 


of each and every month after date until paid, and it was expressly 
agreed that if default be made in the payment of any one of the said 
installments when and as the same shall become due and payable, then 
and in that event, the unpaid balance of the aforesaid principal sum 
and accrued interest shall at the option of the holder hereof at once 
become and be due and payable. 

2. That this note was secured by a first deed of trust which was 
duly recorded among the land records of the District of Columbia, which 
named E. Spencer Fitzgerald and Joseph M. McNamara, defendants 
herein, as trustees, which said deed of trust and note were received 
in evidence. The said trust contained the provision that in the event of 
any default in the payments due under the note that the said inietees 
were authorized and directed to sell the property. : 

3. That Frances J. A. Lauriat is deceased and her son, Philip 
R. Lauriat, became the owner of the said note prior to July, 1956, and 
by agreement of the parties hereto, Philip R. Lauriat was substituted 
as a defendant in the place and stead of Frances J.A. Lauriat. 
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4. hat on and after July, 1956, the payments on this note have 
been continuously in default. 

5. That the defendant, Philip R. Lauriat, never agreed, nor 
did anyone with his authority, to reduce the payments on this note. 

6. That plaintiff, through her counsel, was definitely advised 
by letter of October 25, 1956, by the attorney representing the defendant 
Lauriat, that no reduction in payments would be accepted and that the 
payment required by the terms of the note with the delinquent sums 
should be paid; that on December 3, 1956, the plaintiff was again ad- 
vised that no reduction would be given and on December 26, 1956, 
counsel for the defendant Lauriat advised plaintiff that if the payments 
were not made at the regular rate and the note brought up to date that 
foreclosure proceedings would be requested. 

7. That on February 14, 1957, the defendant, E. Spencer Fitz- 
gerald, trustee under the deed of trust, in writing, specifically advised 
plaintiff that the acceleration clause contained in the note was being 
taken advantage of by the defendant Lauriat. 

8. That while the plaintiff at this date is willing to make the pay- 
ments and to pay any interest and costs that the conduct of the plaintiff 
in this matter is not such as entitles her to be relieved of the fore- 
closure and that she does not come into court with clean hands. 

Upon the foregoing findings of fact, the Court makes the following: 

CONCLUSIONS OF LAW 

1. That the plaintiff, Esther Eden, is not entitled to an injunction 
and she is not entitled to a declaratory judgment declaring the payment 
under the note to be $70. 00 a month. 

2. That plaintiff is not entitled to any damages, compensatory, 
punitive or otherwise. 

3. That the Court does not have any authority to permit counsel 
fees to the attorney for the defendants. 

4. That the foreclosure proceedings instituted by the defendants, 
E. Spencer Fitzgerald and Joseph M. McNamara, as trustees, were 


proper. | /s/ George:3,». Hart, Jr., J. 
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[ Filed October 31, 1958] 


ORDER FOR JUDGMENT | 

This cause came on to be heard upon the findings of fact and con- 
clusions of law entered herein on the 31st day of October, 1958, and 
having been duly considered, it is by the Court this 31st day of October, 
1958, : 

ORDERED as follows: | 

1. That the complaint filed herein for an injunction and for a 
declaratory judgment be, and the same hereby is, dismissed with pre- 
judice. | 

2. That the prayer of the defendants for such sums as will reason- 
ably compensate them for the expenses incident to the delay of the sale 
of this property and for attorney's fees be, and the same hereby is, 
denied. | 

3. That the defendant, Philip R. Lauriat, E. Spencer Fitzgerald, 
trustee, and Joseph M. McNamara, trustee, have judgment against 
the plaintiff, Esther Eden, for costs. : 

/s/ George:3:. Hart, sr, J. 





[ Filed November 28, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 28th day of November, 19 8, that 
Esther Eden hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
31st day of October, 1958, in favor of Philip R. Lauriat, E. Spencer 
Fitzgerald, trustee, and Joseph M. McNamara, trustee, against said 
Esther Eden. 
/s/ Herman Miller | 
Attorney for ease | 
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QUESTION PRESENTED | 


| 
| 


The question presented is whether the payor of a note, secured by 


a deed of trust, may restrain the owner of the note from foreclosing 


under the terms of the deed of trust when the payor is in default and has 
deliberately, for a period of approximately two years, refused to pay in 
accordance with the terms of the note. 
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COUNTER-STATEMENT OF THE CASE 
The appellant, Esther Eden, was the plaintiff in the trial Court 
and the appellees, Philip R. Lauriat, E. Spencer Fitzgerald and Joseph 
M. McNamara, were the defendants in the trial Court and they will be 
hereafter referred to in that capacity. | 


The defendant Lauriat is the owner of the promissory note re- 
ferred to in the pleadings and the findings of fact and conclusions of 
law, and was such owner in July of 1956, and prior thereto. | 
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The plaintiff purchased the property securing this note at a fore- 
closure proceeding under the second deed of trust, but prior to the 
settlement the plaintiff was advised that the monthly payments were 
$82.50 and that no reduction would be made on these payments (J.A. 7). 


The plaintiff disregarded the statement that no reduction would 
be made and sent certain payments to the Clarendon Trust Company on 
the basis of $70.00 a month. On December 3, 1956, the plaintiff was 
again advised that the payment on the note was $82.50 a month and that 
the arrearage on this basis must be paid, and that all further payments 
must be on the basis of $82.50 a month (J.A. 8). 


On December 26, 1956, the plaintiff was again advised that the 
payments were $82.50 a month and if the arrearage was not paid by 
January 1, 1957, and all future payments of $82.50 were not made when 


due that the trustees would be requested to foreclose under the terms 
of the deed of trust securing the note (J.A. 8-9). 


A letter, dated February 4, 1957, addressed to counsel for the 
defendant Lauriat, contained, among other things, the following: 


"If you want to fight about $12.50 a month you 
will have to do some convincing that you are right. 
No honest auctioneer will attempt to foreclose for 
this small amount, nor will any judge allow you to 
exact through foreclosure a forfeiture or penalty 
in view of the small amount and the letter which I 
have. 


"T suggest you accept this money every month 
and stop acting like a little boy who wants a red 
lollypop and is getting a green one. Iam enclosing 
the January payment which the bank returned to 
me." (J.A. 8). 


The plaintiff was advised by a letter dated February 5, 1957, that 
the matter had been turned over to the trustees to foreclose and that 
there would be a foreclosure (J.A. 10). 
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By letter dated February 14, 1957, the plaintiff was advised that 
the defendant Lauriat wanted payment in full of the note under the option 
permitted under the acceleration clause (J.A. 13). The plaintiff, ina 
letter to the defendant Fitzgerald, trustee, among other things, stated 


the following: 


| 
"I must caution all concerned, however, that I 
shall seek an injunction against any attempted fore- 
closure, and also damages against any meddling in 
this property. Apparently the note holder is not | 
fully informed of how involved he might get in fight - 
ing with me over the $14.50 additional a month that 
Mr. Doherty is claiming I should be making. It is 
liable to cost him several hundred dollars in legal 
fees and court expenses and waste his and every- 
body else's time. I am sending a copy of this letter 
to the note holder because I feel Doherty is acting 
like a little god and possibly his client doesn't 
realize he is getting involved over a small sum of 
money he doesn't lose anyway."" (J.A. 14). | 
Sidney J. Brown, the only witness on behalf of plaintiff, testified 
that the check for $330.00 which was forwarded to the Clarendon Trust 
Company represented payments of $82.50 a month for the months of 
January, February, March and April, 1957, but that it did not include a 
sum to make up any balance that would be due at the rate of | $82. 50 a 


month for the latter part of 1956 (J.A. 41). 


The Court made its findings of fact which included the statement 
that payments on the note had been continuously in default since July, 
1956; that the defendant Lauriat never agreed to reduce the payments 
on the note; that plaintiff was definitely advised that payments would be 
$82.50 per month; that plaintiff was advised that the acceleration clause 
of the note was being taken advantage of and that while plaintiff was 
willing on October 31, 1958, to make the payments the conduct of plain- 
tiff was not such as entitled her to be relieved of the foreclosure and 
that she did not come into Court with clean hands (J.A. 13). 
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SUMMARY OF ARGUMENT 


The plaintiff knew, prior to the completion of the purchase of the 
property by her, that the payments on the note were $82.50 a month and 
that there would be no reduction in the payment of the amount called 
for by the note and deliberately refused to pay that amount. 


This is not a case where plaintiff has, for some good reason, 
defaulted in the payments due on the note but is a deliberate attempt to 
force the holder of the note to accept payments on her terms. 


ARGUMENT 


The trial Court, after a full hearing, made its findings of fact and 
an order for judgment thereon dismissing plaintiff's complaint for an 
injunction and for a declaratory judgment was entered therein. 


The situation presented by the plaintiff on this appeal is not that 
of a money hungry loan shark demanding a sale of the property for 
failure to pay after a few days delay and after substantial monies have 
been paid by the plaintiff. The record clearly indicates otherwise and 
discloses that prior to the completion of the purchase of the property 
by plaintiff at a foreclosure sale that she endeavored to have the pay- 
ments on the note reduced and that the reduction was refused. She was 
advised time and time again that nc reduction would be permitted and 
the tone of the letters contained in this record from plaintiff's attorney 
and agent clearly indicates that plaintiff was going to force the defendant 
Lauriat to accept her terms. There is nothing in this record to sustain 
any plea in equity that plaintiff was for some reason unable to make a 
payment when due, and the record clearly supports the Court's finding 
that the plaintiff did not come into equity with clean hands. Her willing- 
ness on October 31, 1958, to make up all the past due amount, after 
having refused to make the payments in accordance with the terms of 
the note from October 15, 1956, until that time, would not be sufficient 
to relieve plaintiff from the terms of the noteang the trust. 
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The plaintiff relies upon the case of Domus Realty Corporation Vv. 
3440 Realty Co., 40 N.Y.S. (2d) 69, 41 N.Y.S. (2d) 940, but this case does 
not in any way support her contention. This case does hold that a mort- 
gagor cannot be relieved from a default in the absence of a waiver of the 
mortgagee or estoppel, bad faith, fraud, or oppressive or unconscionable 
conduct by the mortgagee. It does hold that a mortgagee can strictly 
insist upon its contractual rights as between the parties. : 

The record does not indicate any action of any kind on the part of 
the defendant Lauriat other than his insistence that the note be paid in 
accordance with its terms. The plaintiff has submitted a letter signed 
by the defendant Lauriat to a Mr. J. G. Stone, being plaintiff's exhibit 
No. 3 (J.A. 11) as supporting her right to reduce the payments on the 
note, but a reading of this letter indicates clearly that the defendant 
would not modify the rate of payment on any permanent basis and the 
reference was only to the prior owner of the property and that the de- 
fendant would accept any amount Booze was able to pay. It is apparent 
that Booze had made his payments rather regularly until that time and 
it would indicate also that the defendant Lauriat was not a hard hearted 
loan shark. The correspondence with plaintiff prior to the consumma- 
tion of the purchase indicated clearly that the letter in no way referred 
to her and that she was bound to pay in accordance with the terms of the 
note. ! 


The plaintiff was not only notified by the defendant Lauriat that 
unless the payments were made that foreclosure would be insisted upon, 
but she was also advised by the defendant, E. Spencer Fitzgerald, one of 
the trustees under the deed of trust, by a letter, dated February 14, 
1957, plaintiff's exhibit No. 11 (J.A. 13), that the payment of the note in 
full was demanded under the option permitted under the acceleration 
clause. It is further the contention of the defendants that it was not 
necessary to even rely upon the acceleration clause in the note but that 
the deed of trust itself was sufficient to support a foreclosure of this 
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property when any default was had without giving notice under the ac- 
celeration clause in the note. This deed of trust was plaintiff's exhibit 
No. 1 in the trial and was only partially placed in the joint appendix and 
it has been made a part of the appendix to this brief on behalf of the 
defendants. 


In the case of Wheeler v. McBlair, 5 App. D.C. 375, the Court, at 
page 382, made the following statement: 

"Although the trust deed did not in express 
terms declare that a failure to pay an instalment 
of interest should mature the principal note, yet, 
for all the purposes of the trust, this is plainly 
implied in the directions for the distribution of 
the proceeds of sale. This direction is after pay- 
ment of all expenses and charges, 'to pay what- 
ever may then remain unpaid of the said notes, 
and of the interest thereon, whether the same 
shall be due or not.'" 

It is most evident from the entire record that the plaintiff, 
through her attorney and agent, was convinced that she could force the 
defendant Lauriat to agree to her desire to conform the note in accord- 
ance with her wishes. The defendant Lauriat has submitted to various 
kinds of harassment from October of 1956 to and including October 31, 
1958, during which period of time the plaintiff has definitely refused to 
comply with the terms of the contract, and it was not until the trial was 
had in this matter that the plaintiff was willing to make payment of past 
due amounts, including interest and costs. The record would indicate 
that just as soon as such amounts were accepted and the case dismissed 
that the plaintiff would again commence the same tactics to require the 
defendant Lauriat to reduce the payments. 





CONCLUSION 


It is respectfully submitted that the judgment of the trial Court 
should be affirmed. 


| 
CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D.C. | 


Attorney for Appellees : 
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